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Collecting Bank Liable to Drawer For Losses on 
Checks with Forged Indorsements 


The drawer of a check payable to an existing payee has a 
direct cause of action against a collecting bank for recovery of 
the amount collected from the drawee bank by negotiation of 
the check with a forged endorsement of the payee, the drawee 
bank having accepted the check when presented by the collect- 
ing bank bearing the forged endorsement and charged the 
amount thereof to drawer’s account. 

During the period between July 5, 1944, and May 12, 1945, 
employee of drawer caused eight checks to be prepared in his 
department and presented to one of drawer’s signing officers 
for execution. In each instance employee represented to the 
signing officer that the payment to the designated payee was 
proper and submitted documentary evidence required by the 
officer in support of the representation. In each instance the 
signing officer placed his signature upon the check in the belief 
that drawer was indebted to the named payee in the amount of 
such check or that the payment to such payee as a credit ad- 
vance was warranted and proper, and in the belief that the 
check would be delivered to the designated payee and that he 
would receive the proceeds thereof. None of the checks was de- 
livered to the named payee. The endorsements were forged 
and the checks negotiated. 

It was held that drawer had a cause of action against de- 
fendant as collecting bank for losses on the checks. The fact 
that drawer’s loss is directly attributable to the fraud of its own 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §581 
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trusted employee constitutes no defense to an action against 
the drawee bank, under the rule applicable at the time these 
transactions occurred. When the drawer or his signer is the 
victim of the fraud of the bookkeeper who is charged with ex- 
amining the drawer’s accounts and informing him of his liabili- 
ties, the person buying or paying the check has no right to a 
release at the expense of the innocent drawer from the respon- 
sibility of determining the authenticity of the indorsements. 
The checks, in this case, were not drawn in favor of fictitious 
payees, and the fact that collecting bank accepted the checks in 
good faith, for value, and without notice of any infirmity, is 
no defense to this action. This was decided in the case of Cali- 
fornia Mill Supply Corporation v. Bank of America National 
Trust & Savings Association by the California District Court 
of Appeals, 216 Pac. Rep. (2d) 94. The opinion of the court 
is as follows: 


Plaintiff, California Mill Supply Corporation, sought to recover 
from defendant, Bank of America, the amount of eight checks drawn 
by plaintiff upon Security-First National Bank of Los Angeles. The 
checks, bearing forged indorsements, were deposited with Bank of 
America, which in turn presented them to the drawee bank for pay- 
ment. The checks were duly paid, and the forgeries were not discovered 
for approximately a year. After trial before the court without a jury, 
findings were made adverse to the plaintiff and judgment entered that 
it take riothing. From such judgment this appeal is prosecuted. 


During the period from July 5, 1944, to May 12, 1945, appellant 
was engaged in the business of processing waste paper, rags and mis- 
cellaneous junk material in the City of Los Angeles. Appellant pur- 
chased waste material from individual junk dealers and collectors. 
Most of the dealers and collectors were paid for their materials at the 
time of delivery. But appellant also maintained a debtor-creditor re- 
lationship with some of the dealers. Cash advances would be made to 
them upon request, the amounts thereof being charged to their accounts, 
and when such dealers made deliveries of material to appellant their 
accounts would be credited with the amount paid for the material. 


Appellant maintained two commercial accounts in a branch of the 
Security-First National Bank of Los Angeles, one account being desig- 
nated the “General Fund” account and the other the “Revolving Fund” 
account. Checks drawn on these accounts required the signature of one 
of three designated officers of appellant, 8S. F. Berg, Ben Berg, or M. F. 
Berg. Practically all purchases of waste material were consummated 
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through appellant’s purchasing department, then in charge of one 
Wendell G. Thompson. As appellant’s purchasing agent, he was re- 
sponsible for the pricing of cash payment purchases, supervision of 
cash advances to so-called credit dealers, preparation of invoices and 
receipt tickets and of checks issued by appellant in payment of cash 
purchases and cash advances. 

During the period between July 5, 1944, and May 12, 1945, Thomp- 
son caused eight checks to be prepared in his department and pre- 
sented to one of appellant’s signing officers for execution. In each in- 
stance Thompson represented to the signing officer that the payment 
to the designated payee was proper and submitted documentary evi- 
dence required by the officer in support of the representation. In each 
instance the signing officer placed his signature upon the check in the 
belief that appellant was indebted to the named payee in the amount 
of such check or that the payment to such payee as a credit advance 
was warranted and proper, and in the belief that the check would be 
delivered to the designated payee and that he would receive the proceeds 
thereof. None of the checks was delivered to the named payee. As to 
seven of the checks, the indorsements of the named payees were forged 
and the check negotiated. The eighth check was made payable to 
“Benicia Arsenal.” The check was then altered to read “S. Oster, c/o 
Benicia Arsenal.” This check was then indorsed by S. Oster, an exist- 
ing person, and negotiated. It should be noted that the names of the 
payees placed upon the checks were the names of real persons with 
whom appellant had business dealings, and although the payments rep- 
resented by the checks were not due or owing to the named payees, it 
was the belief of appellant, through its signing officers, that such pay- 
ments were properly due the named payees and it intended that the 
checks should be delivered to them. The employee Thompson, how- 
ever, after forging the indorsements of the named payees, deposited 
two of the checks in an account maintained by him under a false name 
in a branch of respondent bank, negotiated four checks through S. 
Oster and a check exchange, and negotiated the remaining two through 
one Canary Poladian. 


As to each check involved, plaintiff alleged in its complaint: 


“That, after the endorsement of the payee named in said check had 
been forged thereon and negotiated, as aforesaid, said check was de- 
posited with and accepted by the defendant Bank of America, and by 
said bank was endorsed: Pay to any bank or banker, all prior en- 
dorsements guaranteed,’ and thereupon was presented by the defendant 
to the drawee bank, the said Security-First National Bank of Los 
Angeles, for honor and payment; that said drawee bank thereupon 
honored said check, paid the amount thereof to the defendant, and 
charged the same against plaintiff’s commercial account as aforesaid, 
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and, thereafter, returned the said check to the plaintiff with its regular 
monthly statement showing that the amount of said check had been 
charged against said account, and that the plaintiff thereupon ac- 
cepted the said monthly statement of its account and approved the 
charge of the amount of said check against said account. 


“That, by its presentation of said check, with the aforesaid en- 
dorsement thereon, for honor and payment, the defendant represented 
that all prior endorsements on said check were genuine; that plaintiff 
was entitled to rely on said representation in accepting said check from 
the drawee bank and approving the charge made against its account 
therein as aforesaid, and that at the time said representation was made, 
defendant well knew, or should have known, that plaintiff would rely 
thereon for said purposes; that said representation was false; that 
plaintiff believed said representation of defendant, did rely thereon 
and, by reason thereof, approved the charge made by the drawee bank 
against its account to cover said check and agreed to an account stated 
with said drawee bank whereby said check was charged against and 
deducted from plaintiff’s account as aforesaid. 


“That plaintiff did not know or discover that the endorsement of 
the said payee thereon was not genuine until long after said check had 
been paid by the drawee bank and charged against plaintiff's account, 
nor until long after the payment of said check and the charge of the 
amount thereof had been made against its account therein by the 
drawee bank, had been approved by plaintiff as aforesaid and an ac- 
count stated had been reached between plaintiff and the drawee bank 
as aforesaid.” 

For a second cause of action as to each check it was alleged “that 
defendant thereupon converted said sum to its own use and benefit and 
that at all of the times herein mentioned plaintiff was lawfully entitled 
to said check and to the sum collected thereon by defendant, as 
aforesaid.” 

As a third cause of action on each check, it was alleged that the 
defendant received the amount thereof for the use and benefit of plantiff. 


In addition to certain denials in its answer, defendant bank pleaded, 
as a second, separate defense, that the checks were payable to fictitious 
persons and were never delivered to any payee thereof; that each check 
was negotiated to the defendant for value and defendant received the 
same without notice or knowledge of any forgery or defect in the title 
of the persons negotiating the check, and without notice of any defense 
to any of the instruments. These allegations the trial court found to 
be true. 


As a third, separate defense, it was alleged that Thompson pre- 
pared the checks within the scope of his employment and with knowl- 
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edge that the named payees were not entitled to receive any payment, 
and with intent to forge the names of the payees; that each check was 
negotiated to the defendant by a person to whom the same had been 
negotiated by Thompson and was received by defendant for value and 
without knowledge of any defect or defense, and without negligence. 
These allegations were also found to be true. It was further alleged 
in the third affirmative defense, upon information and belief, that plain- 
tiff was protected by a fidelity bond issued by a surety company which 
indemnified plaintiff against loss, and that this action, although in the 
name of the plaintiff, was actually for the benefit of the surety com- 
pany, and that plaintiff had no loss by reason of any of the matters set 
forth in the complaint. These allegations the trial court found to 
be untrue. 


The court further found that all allegations of the first amended 
complaint inconsistent with the portions of the affirmative defenses 
found to be true were untrue, but that all other allegations of the first 
amended complaint were true. 

Appellant states the principal question of law involved on this ap- 
peal to be as follows: “Does the drawer of a check payable to an exist- 
ing payee have a direct cause of action against a collecting bank for 
recovery of the amount collected from the drawee bank by negotiation 
of the check with a forged endorsement of the payee, the drawee bank 
having accepted the check when presented by the collecting bank bear- 
ing the forged endorsement and charged the amount thereof to drawer’s 
account?” 


Respondent conceives the questions involved to be as follows: 


“May the drawer of a check stolen from the drawer’s possession 
before delivery and negotiated to a defendant collecting bank upon a 
forged signature of the name of the payee maintain an action against 
such collecting bank? 


“Assuming the same facts and the additional fact that the payee 
was a fictitious person, may such action be maintained against a col- 
lecting bank? 


“Where the name of the payee in a check does not purport to be the 
name of any person, may the drawer of such check maintain an action 
against the collecting bank for collecting the check from the drawee?” 
(This last question involves only the check originally drawn in favor 
of Benicia Arsenal] and changed by the forger to “S. Oster, c/o Benicia 
Arsenal.”’) 


Preliminarily, it is to be noted that under the holding in Security- 
First National Bank of Los Angeles v. Bank of America, 22 Cal. 2d 
154, 137 P. 2d 452, the checks here involved were not “bearer” paper. 
In the cited case, as here, a faithless employee was authorized to pre- 
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pare checks, but not to sign them. He presented checks payable to an 
actual person who knew nothing of the transaction, with debit slips 
showing that the payment was authorized. Under section 3090 of the 
Civil Code, as it stood at the time of the decision, an instrument was 
payable to bearer “. . . When it is payable to the order of a fictitious 
or nonexisting person, and such fact was known to the person making 
it so payable .. .” While recognizing the settled rule that although 
the name of the payee may be that of an actual person the instrument 
may nevertheless be deemed payable to a fictitious payee if the drawer 
does not intend the named payee to have any interest in it, the court 
nevertheless held (two justices dissenting) that since the officer who 
signed the checks was without knowledge that the payee was not to 
receive them, the checks could not be deemed payable to a fictitious 
payee—in other words, that the knowledge must be that of the person 
authorized to sign, and not that of the employee who is merely au- 
thorized to prepare. It rejected the argument that the officer signing 
was a mere automaton acting upon the assurance of the employee. It 
also distinguished the cases of Union Bank & Trust Co. of Los Angeles 
v. Security-First National Bank, 8 Cal. 2d 303, 65 P. 2d 355; Good- 
year Tire & Rubber Co. of California v. Wells Fargo Bank, 1 Cal. App. 
2d 694, 37 P. 2d 483, and Rancho San Carlos v. Bank of Italy, 123 
Cal. App. 291, 11 P. 2d 424. 

In 1945 the Legislature amended subdivision (3) of section 3090 
of the Civil Code to provide that an instrument is payable to bearer 
“When it is payable to the order of a fictitious or nonexisting or living 
person not intended to have any interest in it and such fact was known 
to the person making it so payable or known to his employee or other 
agent who supplies the name of such payee.” 

However, the transactions here involved took place prior to such 
amendment, and it must therefore be held, under the authority of 
Security-First Nat. Bank of Los Angeles v. Bank of America, supra, 
that the instruments in question were not bearer paper. It follows, 
therefore, that the plaintiff herein had a cause of action against the 
drawee bank for the amount of its loss. Apparently no suit was brought 
against the drawee bank. The present suit was brought a little over 
a year after the date of the latest forgery committed by the employee. 
Plaintiff alleged in its complaint that it relied upon defendant bank’s 
guarantee of prior indorsements and as a result an account was stated 
between plaintiff and the drawee bank. 


The fact that plaintiff’s loss is directly attributable to the fraud of 
its own trusted employee constitutes no defense to an action against 
the drawee bank, under the rule applicable at the time these transac- 
tions occurred, and as stated in Security-First Nat. Bank of Los 
Angeles v. Bank of America, supra, 22 Cal. 2d at page 158, 187 P. 2d 
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at page 454, “When the drawer or his signer is the victim of the fraud 
of the bookkeeper who is charged with examining the drawer’s accounts 
and informing him of his liabilities, the person buying or paying the 
check has no right to a release at the expense of the innocent drawer 
from the responsibility of determining the authenticity of the indorse- 
ments. See Brannan’s Negotiable Instruments (Beutel’s Sixth Ed. 
1938) p. 223, 224.” 


It follows from the foregoing that the instruments herein were not, 
as found by the trial court, drawn in favor of fictitious payees, and the 
fact that respondent bank accepted the checks in good faith, for value, 
and without notice of any infirmity, is no defense to this action, assum- 
ing that plaintiff may maintain it. 

We are thus met squarely with the question heretofore propounded 
by appellant: “Does the drawer of a check payable to an existing payee 
have a direct cause of action against a collecting bank for recovery of 
the amount collected from the drawee bank by negotiation of the check 
with a forged endorsement of the payee, the drawee bank having ac- 
cepted the check when presented by the collecting bank bearing the 
forged endorsement and charged the amount thereof to drawer’s 
account?” 


It appears that a majority of courts have held that an action such 
as this is maintainable. “Although agreeing uniformly in the reasons 
given for their decisions, most courts hold as a general rule that an in- 
termediary bank which receives a check on a forged indorsement and 
collects it from the drawee bank is liable to the drawer of the check for 
his loss, the bank’s acceptance of the check for collection being at its 
peril as to a possible forged indorsement. Rather, the theory upon 
which recovery has been allowed by some well-considered cases has been 
that of the implied obligation to pay to the true owner the money re- 
ceived by the collecting bank and erroneously paid by it to the wrong- 
doer on the strength of the forged indorsement; such an action, whether 
denominated an action in assumpsit for money had and received or an 
action in trover, is upon the implied contract growing out of the cir- 
cumstances... .” 7 Am. Jur. 431. See also 9 C. J. S., Banks and 
Banking, § 356, page 738. This was the view of the court in Railroad 
Bldg., Loan & Sav. Ass’n v. Bankers’ Mortgage Co., 142 Kan. 564, 51 
P. 2d 61, reported in 102 A. L. R. 140. To the same effect are the fol- 
lowing decisions: U. S. Fidelity & Guaranty Co. v. First National 
Bank of El Paso, Tex. Civ. App., 93 S. W. 2d 562; Washington Me- 
chanics Sav. Bank v. District Title Ins. Co., 62 App. D. C. 194, 65 
F. 2d 827. 

The following decisions favor the theory that the collecting bank 
has obtained no rights in or to the forged instrument and that its act 
of presenting the check to the drawee for collection, receiving the 
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amount thereof from the drawee, and paying it to the forger or to a 
party claiming through the forger, amounts to a conversion of the 
check and its proceeds, for which it is liable to the rightful owner of 
the instrument—the drawer: Home Indemnity Co. of New York v. State 
Bank of Fort Dodge, 233 Iowa 103, 8 N. W. 2d 757; Sidles Co. v. 
Pioneer Valley Savings Bank, 233 Iowa 1057, 8 N. W. 2d 794; Gustin- 
Bacon Mfg. Co. v. First National Bank, 306 III. 179, 1387 N. E. 793. 


Respondent urges the adoption of the so-called minority rule as ex- 
emplified by the following authorities: General Fire Assurance Co. of 
Paris, France, v. State Bank, 177 App. Div. 745, 164 N. Y. S. 871; 
Land Title & Trust Co. v. Northwestern National Bank, 196 Pa. 230, 
46 A. 420, 50 L. R. A. 75, 79 Am. St. Rep. 717; Lavanier v. Cosmo- 
politan Bank & Trust Co., 36 Ohio App. 285, 173 N. E. 216. See also 
Vol. 6, Zollman Banks and Banking, Perm. Ed., § 4263. The reason- 
ing of these cases is illustrated by the following quotation from the 
Land Title case, supra [196 Pa. 230, 46 A. 422]: “Between the bank 
and the trust company, as the drawer of the check, no relation, con- 
tractual or otherwise, existed. The drawer of a check cannot maintain 
an action against one who collects it on a forged indorsement from the 
bank on which it was drawn, although the bank paying the check may. 
The remedy of the drawer is against the bank which pays his check, 
and the bank’s remedy is against the person to whom it paid. The 
liability of the party collecting the check arises from his implied war- 
ranty of the indorsement. This liability is founded on contract, and 
not on negligence, and it exists, if at all, whether there was negligence 
or not.” 


The rule is thus stated by Zollman: 


“Since the drawee’s act in paying a check on a forged indorsement 
is a nullity, the drawer’s right to his deposit remains unaffected, and 
he hence cannot recover against the bank through whose hands the 
check has passed. 

“The payment by the drawee to the presenting bank is not money 
received for his use. 

“Though the drawee bank may have a cause of action against the 
presenting bank, the drawer has no cause of action against such pre- 
senting bank because he is not damaged by the payment by the drawee. 
His right of action, if any, is against the drawee.” 


The decision upon which respondent most strongly relies is Metro- 
politan Life Insurance Co. v. San Francisco Bank, 58 Cal. App. 2d 
528, 186 P. 2d 853, 854 (hearing denied by Supreme Court July 1, 
1943). The appeal arose upon the sustaining of a demurrer of the col- 
lecting bank to the amended complaint of the drawer. The allegations 
of the complaint were that plaintiff was induced, through the fraud of 
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an employee who had no authority to issue checks, to draw and issue 
checks payable to various “fictitious persons not known to plaintiff to 
be fictitious persons and having no interest whatsoever in or to any 
part of the proceeds of said checks”; that the employee fraudulently 
secured possession of the checks and indorsed the name of the fictitious 
payee; that the San Francisco bank received the checks, guaranteed 
prior indorsements and presented them to the plaintiff’s bank, which 
paid them. It was urged on appeal that plaintiff was entitled to re- 
cover from the collecting bank upon either a contractual or a conver- 
sion theory. The District Court of Appeals in its opinion noted that 
it could find no authority for permitting such a direct recovery upon 
any theory, contractual or otherwise, and that there was respectable 
authority from other jurisdictions (see cases hereinabove cited) hold- 
ing that such recovery could not be had. The court then, however, nar- 
rowed the scope of its decision by the following language: 


“But we are not called upon here to determine the rights and reme- 
dies of the parties in a case where a check is made payable to an exist- 
ing payee. Suffice it to state that we are of the opinion that where, as 
here, a check is made payable to a fictitious and nonexisting person, no 
contractual obligation arises in favor of the drawer upon the guaran- 
tee of the collecting bank of the validity of the forged endorsement of 
the signature of the fictitious payee for the reason that the very act of 
the drawer, in signing a check made payable to a fictitious payee under 
the circumstances alleged, makes impossible any valid endorsement of 
such check.” 


The case at bar, as heretofore noted, does not involve checks pay- 
able to fictitious payees, but forged indorsements of the names of actual 
payees. Appellant argues, therefore, that the Metropolitan case is 
distinguishable. Respondent urges that the reasoning of the case is 
applicable to the case at bar. Analysis of the opinion, however, dis- 
closes that the court held: (1) That no contractual obligation arises 
in favor of the drawer upon the guarantee of the collecting bank of the 
validity of the forged indorsement of the signature of the fictitious 
payee. (2) “The allegations of the amended complaint were insufficient 
to show that the checks, as such, had any value whatever. On the con- 
trary, the allegations showed that said checks were not payable to any- 
one ,and that they were not negotiable instruments. They therefore 
were not and could not become of any value to any one.” Consequently, 
no action could be maintained on the theory of conversion of the checks. 
(3) There could be no action for conversion of plaintiff’s money, be- 
cause the relationship between him and his bank was that of debtor and 
creditor; title to funds deposited by him passed to the bank, which paid 
out its own money on the checks and not that of the plaintiff. 

We are of the view that the reasoning of the Metropolitan case, 
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supra, is not applicable where the collecting bank has presented and 
guaranteed the indorsement of a check which is not payable to a ficti- 
tious person. Disregarding any negligence of the drawer, as no such 
issue is present in this case, it cannot be denied that the drawer has 
suffered a loss through the act of the collecting bank in accepting, pre- 
senting and securing payment of the check on a forged indorsement. 
True, had the drawer discovered the forgeries in time, he could have 
recovered from his bank, which in turn would have recovered from the 
collecting bank. But the very failure to discover the forgery in time 
is due to the act of the collecting bank. As said in Home Indemnity 
Co. of New York v. State Bank of Fort Dodge, supra [233 Iowa 103, 
8 N. W. 2d 779], “As between all parties interested herein, the [de- 
fendant] is the one ultimately liable for the loss, and the [plaintiff ] is 
the one to be reimbursed. So long as the [defendant] has no rights 
against anyone who is by-passed, the logical and sensible action is a 
direct one by the [plaintiff] (drawer) against the [defendant] (col- 
lecting bank).” 


Included in the language used by some decisions in denying such 
liability is the statement that the drawer has suffered no damage, in 
that he has lost no funds—the action of the drawee bank in paying its 
own funds having no effect upon the debtor-creditor relation between 
the drawee bank and its depositor. This is true only so long as the 
depositor retains a right of action against his own bank. When, how- 
ever, it is impossible for the depositor to recover from his own bank— 
as where an account has been stated, the statute of limitations has run, 
or the bank becomes insolvent, he has suffered a loss directly traceable 
to the act of the collecting bank. It would seem, then, that in such 
circumstances, simple justice requires that the liability of the collecting 
bank to the drawer be upheld on the theory of money had and received. 


In the case of the check made payable to “Benicia Arsenal” and 
then altered to read “S. Oster, c/o Benicia Arsenal,” a different situa- 
tion is presented. In this instance, admittedly the collecting bank, in 
guaranteeing previous indorsements, guaranteed the actual indorse- 
ment of an existing named payee. In such circumstances, it cannot be 
said that there is any causal connection between the conduct of the 
collecting bank and the depositor’s loss. Its loss in this instance was 
occasioned solely by the perfidy of its own employee. When a check 
bears the name of an existing payee and such payee actually indorses 
the same, no liability can attach to the collecting bank, because its 
guarantee simply extends to the fact that the indorsement was written 
by the person to whom the check was made payable. So far as the col- 
lecting bank is concerned, any loss sustained by the plaintiff herein 
through the faithlessness of the employee must be borne by the plaintiff. 

The judgment as rendered is reversed and the cause remanded with 
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directions to the court below to enter judgment in favor of defendant 
upon the aforesaid check indorsed by S. Oster referred to in the 24th 
and 25th causes of action, and as to the remaining seven checks to 
enter judgment in favor of plaintiff. Each party to bear its respective 
costs on appeal. 





Indemnity Bond Protecting Bank After Loss of 
[ee Cashier’s Check 


Where cashier’s check could not be found after the death 
of payee, it was held that the check continued to be an obliga- 
tion of the bank, negotiable in character. However, since the 
situation was brought about through no fault of the bank, the 
latter should be protected. Nevertheless, the protection should 
not be of such a stringent nature that it would amount to a 
confiscation of the debt undoubtedly due by the bank to the 
administratrix of the estate of the payee. After the five year 
Statute of Limitations has run the bank should pay the sum of 
the check to the administratrix for then there would be no out- 
standing liability on the part of the bank to any one if none 
had arisen in the interim. In the event the administratrix de- 
sired to be paid before that time, she could get the money if she 
enters into an indemnity bond which would protect the bank. 
Atlantic National Bank of West Palm Beach v. Havens, 
Supreme Court of Florida, 45 So. Rep. (2d) 342. The opinion 
of the court is as follows: 


This is an appeal in the Circuit Court of Palm Beach County, 
Florida. On January 5th, 1948, John T. Havens, for whose estate 
the appellee here is now administratrix, was indebted to the Atlantic 
National Bank of West Palm Beach in the sum of $155,000.00 plus 
$620.00 interest thereon; and the bank held its collateral for the debt 
$200,000.00 par value 244% U. S. Treasury Bonds 1965/70. Mr. 
Havens instructed the bank to sell the collateral and from the pro- 
ceeds first pay the note, and second, the balance was to be returned to 
John T. Havens. The bank followed the instructions and sold the col- 
lateral for $202,975.96, which was the sale price of the bonds with the 
accrued interest less the commission for selling. From this sum the 
bank deducted the amount owed by Mr. Havens to it, to-wit: $155,- 
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620.00, which left the bank indebted to Mr. Havens in the sum of $47,- 
355.96, and the bank issued its cashier’s check No. 123969 dated Janu- 
ary 5, 1948, payable to the order of J. T. Havens in the amount of 
$47,855.96. So far as the record shows, nothing is known of what be- 
came of the check. Mr. Havens died more than a year later, to-wit: 
February 2, 1948, and Mrs. Havens, the appellee here, was appointed 
administratrix of his estate. Both she and C. W. Johnson, who was 
an auditor for the estate, testified that they had made a thorough 
search of Mr. Havens’ papers, and not only could not find any trace 
of the check, but could not find any entry affecting the check. Mrs. 
Havens demanded that the bank pay to her, as administratrix, the 
amount evidenced by the check, and failing in that, that they stop pay- 
ment on the outstanding check and re-issue to her a duplicate check. 

Both of these things the bank refused to do and in fact, refused 
to do anything with reference to the check, unless they were given an 
indemnifying bond to protect them against any possible loss in the 
event the check should turn up in the hands of a holder in due course. 

Mrs. Havens, as administratrix of her husband’s estate, then 
brought a petition for a declaratory decree setting forth the facts. 
Testimony was taken before the court and Judge Chillingworth entered 
his final decree on August 1, 1949, and in the final decree, the Judge 
found as a matter of fact that the situation with reference to the 
cashier’s check was brought about through the fault of John T. Havens 
and through no fault of the bank, and held the bank had no authority 
to stop payment on the cashier’s check and release itself from liability 
thereon and that the court could not effectually release the bank from 
liability on the check to a holder in due course. 

The court then held that the Statute of Limitations on the check 
was a period of five years and that it began to run on the check from 
the date of its issuance, to-wit: January 5, 1948. The check continued 
to be an obligation of the bank, negotiable in character. The court 
then ordered that the bank pay to Mrs. Haven, as administratrix, on 
the 6th day of January, 1953, without interest, the sum of $47,355.96, 
and provided further that in the event the administratrix desired to be 
paid before that time, she could get the money if she enters into an 
indemnity bond in the penal sum of $55,000.00, which bond should be 
approved by the court, conditioned to save the bank harmless against 
all liabilities, loss, damages, expense, reasonable attorney’s fees and 
costs which might be sustained or incurred by the bank by reason of 
the payment of its outstanding cashier’s check. From this decree of 
the chancellor the bank appealed and the case heretofore set. 

We think that the findings of the Circuit Court, together with his 
solution of the problem, are both eminently correct. The correctness 
of the Judge’s decree will depend largely on his determination that the 
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Statute of Limitations in this case is five years and that it began to 
run on the date of issue. We think the chancellor below was correct on 
both of these facts. See Sec. 674.02, F. S. A.; Sec. 674.09, F. S. A.; 
Sec. 95.11, F. S. A., Subsection 3. 

As to when the Statute of Limitations begins to run see 54 C. J. S., 
Limitation of Actions, § 147, page 81; Brett v. Ming, 1 Fla. 447; 
Dean v. Iowa-Des Moines National Bank and Trust Company, 227 
Iowa 1239, 281 N. W. 714, 290 N. W. 664, 128 A. L. R. 137, and see 
Patton’s digest of Legal Opinions and the Banking Law, Volume 2, 
page 1915, Sec. 3061a, Ed. 1926. We do not agree with the conten- 
tion of the appellee that the drawer of this cashier’s check is discharged, 
either under Section 676.13, F. S. A., or under Section 676.54, F. S. A. 


Since the situation was brought about through no fault of the bank, 
but rather through the fault of the appellee we believe the bank should 
be protected, but still the protection should not be of such a stringent 
nature that it would amount to a confiscation of the debt undoubtedly 
due by the bank to the administratrix of the estate of Mr. Havens. We 
therefore think that after the five year Statute of Limitations has run 
the bank should pay the sum of $47,355.96 to the appellee for then 
there would be no outstanding liability on the part of the bank to any 
one if none had arisen in the interim. Until it has run, however, there 
is a possible—maybe a probable—liability which the bank should be 
required to assume, that if the administratrix desires the money prior 
to the running of the Statute of Limitations, it is nothing but right 
that she should give to the bank an indemnity bond which would 
protect it. 

The decree of the Circuit Court of Palm Beach County is there- 
fore affirmed. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Entitled to Charge Drawer’s Account After 
Receipt of Stop-payment Order 


Central National Bank of Cleveland v. International Sales Co., Court of 
Appeals of Ohio, 91 N. E. Rep. (2d) 532 


A bank which has by mistake paid a check on which payment 
has been stopped, cannot recover if the holder of the check acquired 
it in good faith and for value. In this case bank was allowed to charge 
drawer’s account for amount of check paid to drawee who had a just 
claim against drawer then due and payable. The bank set forth that 
the commercial account maintained by drawer was subject to the 
rules and regulations of the bank wherein the bank was not to be 
held liable on account of payment contrary to the “stop” payment 
requested if the same should occur through inadvertance, accident 
or oversight of the bank. 


Laylin & Smith, Cleveland, for plaintiff appellee. 
Jack J. Yelson, Cleveland, for defendant appellant. 


Baker, Hostetler & Patterson and Albert J. Williams, Cleveland, for 
defendants appellees. 


Before GUERNSEY, P. J., and MIDDLETON, J., of Third Dis- 
trict; DOYLE, J., of Ninth District Sitting by Designation. 


GUERNSEY, P. J—This is an appeal on questions of law from a 
judgment of the Municipal Court of Cleveland. 

This appeal arises out of a petition for declaratory judgment filed 
in the Municipal Court of Cleveland, and is known as case No. A-11204 
in said court. 

Said case was filed by the Central National Bank of Cleveland, plain- 
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tiff-appellee herein, making International Sales Company and Milton 
Goldberger, Universal Sales Company and James F. Rogers defendants. 
For simplicity, the International Sales Company and Milton Goldberger 
will hereinafter be referred to as defendant-appellant, and the Universal 
Sales Company and James F. Rogers will be referred to as defendant- 
appellee. The plaintiff-appellee will be referred to as the Bank. 

The Bank sets forth in its petition that defendant-appellant issued 
its check No. 428 in the amount of $561.46 payable to the defendant- 
appellee on August 8, 1947. That on August 9, 1947 defendant-appellant 
orally requested the bank to stop payment on said check and that on 
said same day, defendant-appellant sent a telegram to defendant-appel- 
lee, stating that payment upon said check had been stopped. That the 
bank sent a written confirmation of its “stop” order to defendant- 
appellant. This written confirmation provided that the bank should not 
be liable if said check should be paid through inadvertence, accident or 
oversight of the bank. The bank further sets forth that on August 11, 
1947, through inadvertence, oversight and accident they made payment 
on said check. That on August 12, 1947, defendant-appellant issued its 
check No. 440 in the amount of $500.00 to the order of the defendant- 
appellee, and that on August 14, said check was paid. 

The bank then sets forth that the commercial account maintained by 
the defendant-appellant was subject to the rules and regulations of the 
bank wherein the bank was not to be held liable on account of payment 
contrary to the “stop” payment requested if the same should occur 
through inadvertance, accident or oversight of the bank. 

The bank then sets forth that the defendant-appellee claims that the 
defendant-appellant was indebted to said defendant-appellee in a sum 
greater than the amount of both said checks. The bank then prays that 
the Municipal Court declare the rights and liabilities of the parties hereto 
growing out of the payment of said two checks and that the court de- 
clare whether the bank’s failure to comply with the “stop payment” or- 
der is excused by their rules and regulations and that the court com- 
pletely settle the rights and liabilities of the parties growing out of the 
payment of said two checks. 

The defendant-appellee filed its answer, setting forth substantially 
that the defendant-appellant was indebted to defendant-appellee in an 
amount greater than the sum of the two said checks, and prayed that 
the court declare and decree that there remain due and owing to the 
defendant-appellee from defendant-appellant the sum of $115.39. 

Defendant-appellant filed two motions, one to quash service of sum- 
mons in that there was no partnership known as International Sales 
Company, and the second to elect against whom to proceed, either 
the International Sales Company, a partnership, or Milton Goldberger, 
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doing business as International Sales Company. Both motions were 
overruled. 

Defendant-appellant then filed two answers, one answer to the answer 
of defendant-appellee denying defendant-appellee’s claim and the other 
being an answer to the bank, setting forth as its second defense that 
there was a prior action pending in the same court between the bank 
and the defendant-appellant wherein the defendant-appellant sued the 
bank for the amount of the first check, being in the amount of $541.46 
or check No. 428. 

Defendant-appellant filed an amended answer setting forth in the 
second defense, at greater length, the fact of the prior pending action, 
and praying that this action be dismissed, or, in the alternative, to 
render judgment for defendant-appellant. 


Defendant-appellant then filed his motion to dismiss this action upon 
two grounds: (1) That there was a prior pending action upon the 
same cause of action and between the same parties wherein a jury trial 
had been demanded, and (2) that this cause is not a proper subject 
for declaratory judgment. 


Defendant-appellee was granted leave to amend his answer which 
amendment increased the amount of indebtedness claimed to be due 
and owing from defendant-appellant to defendant-appellee and praying 
for the court to declare and decree that there remains due and owing 
from defendant-appellant to defendant-appellee the sum of $661.60. 


A demurrer to the second paragraph on page two of the amended 
answer of the defendant-appellee was filed by defendant-appellant, the 
paragraph referred to being in the words and figures following, to-wit: 
“That at the time of the execution of both checks International Sales 
Company was indebted to Universal Sales Company in a sum greater 
than the combined amounts of both checks, and that International Sales 
Company still owes Universal Sales Company a balance upon an account, 
due and payable at the time both checks were issued.” 


The court took the motion to dismiss and the demurrer under advise- 
ment, but in the meantime, the parties were ordered to trial, and trial 
was had before the court without a jury, on July 9, 1948. 


On March 17, 1949, there was a finding and judgment for the Bank. 
On March 21, 1949, the entry of March 17, 1949, was corrected to read 
that judgment was also rendered for defendant-appellee against de- 
fendant-appellant in the amount of $661.60. 


A motion for new trial was filed by defendant-appellant and the 
court was asked to dismiss the petition upon the ground of lack of 
jurisdiction, and was further asked for judgment notwithstanding the 
verdict. 

On April 26, 1949, the court overruled the motion for new trial and 
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for judgment notwithstanding the verdict. On the same date defendant- 
appellee’s motion to dismiss was overruled. On May 12, 1949, notice 
of appeal was filed, together with praecipe to the clerk. On May 24, 1949, 
the transcript and original papers were filed in this court. 


The appeal is based upon the errors apparent upon the face of the 
record. There is no bill of exceptions of the proceedings had in said 
cause in the Municipal Court. 

The defendant-appellant assigns error in the following particulars: 


1. The court lacked jurisdiction. 

(A) Declaratory judgments are not within the jurisdiction of the 
Municipal Court. 

(B) Prior action pending. 


2. Errors of law. 


(A) Verdict and judgment of the court below are contrary to law 
(B) Overruling of motion to dismiss. 
(C) Lack of jurisdiction. 


3. For other errors apparent on the face of the record. 
(A) Failure to grant judgment notwithstanding the verdict. 
(B) Failure to rule on the motion to dismiss. 

(C) Failure to rule on the demurrer. 

(D) Defendant-appellant deprived of right to jury trial. 
(E) Improper party defendant. 


These assignments of error will be considered in the order above 
set forth. 

1(A) Under this assignment of error, the defendant-appellant makes 
the general contention that declaratory judgments are not within the 
jurisdiction of the Municipal Court of Cleveland. He admits, however, 
that under the provisions of Section 12102-1 of the General Code, that 
jurisdiction is conferred upon courts of record within their respective 
jurisdictions to declare rights, status and other legal relations whether 
or not further relief is or could be claimed; and further admits that the 
Municipal Court of Cleveland is a court of record, and concludes that 
a court of record may grant a declaratory judgment if it stays within 
its jurisdiction and that the jurisdiction to which he refers relates to 
the subject-matter. 


In the case of Soul, Receiver, v. Lockhart, 119 Ohio St. 393, 164 
N.E. 419, the Supreme Court held that the only original, civil jurisdiction 
conferred upon the Cleveland Municipal Court is that found in Section 
1579-6, General Code, and that the sections following are merely sup- 
plementary or ancillary thereto, having for their object the conservation 
and enforcement of its original jurisdiction conferred by the foregoing 
section. 





378 THE BANKING LAW JOURNAL 


Under the provisions of Subdivision 3 of Section 1579-6 of the General 
Code, original civil jurisdiction within the limits of the City of Cleveland 
is conferred on the Municipal Court in all actions on contract, express 
or implied, in law or in fact, when the amount claimed by the plaintiff 
does not exceed $5000.00. 


The claim pleaded by the bank, for which it seeks a declaratory 
judgment, is one of the class recognized as coming within the money 
counts of general assumpsit, under the specific designation of either 
indebitatus assumpsit or indebitatus counts, for money paid to the 
defendant’s use. 


The following comment is made with reference to this class of cases, 
in 4 American Jurisprudence, under the subject of Assumpsit in Section 
10 at pages 499 and 500: “As shown above, assumpsit will lie for the 
breach of an express contract or one implied in fact, but there is another 
large class of obligations, to enforce which the action of general assumpsit 
is a well-established remedy. The principle upon which this latter class 
of obligations rests is equitable in its nature, and was, like most other 
equitable principles derived from the civil law. This obligation was, 
under the civil law, designated ‘quasi contractus.’ Stated as a civil- 
law principle, it was an obligation similar in character to that of a 
contract, but which arose not from an agreement of parties, but from 
some relation between them or from a voluntary act of one of them, 
or, stated in other language, an obligation springing from voluntary and 
lawful acts of parties in the absence of any agreement. In quasi con- 
tracts, the obligation arises not from consent, as in the case of contracts, 
but from the law or natural equity. The class of obligations now under 
consideration, and which are treated in works on contracts as contracts 
implied in law, or quasi contracts, is recognized and enforced in common 
law courts by means of a general assumpsit. The liability exists from 
an implication of law that arises from the facts and circumstances in- 
dependent of agreement or presumed intention.” 


Under the text on page 500 is a citation supporting the principles 
announced, as follows: “The mythical creation of the law, called a 
quasi contract, was adopted for the purpose of enforcing a legal duty 
by an action in form ex contractu, but in realty in the nature of a bill 
of equity.” Schaeffer v. Miller, 41 Mont. 417, 109 P. 970, 187 Am‘St. 
Rep. 746. 


As the Municipal Court has jurisdiction in all actions on contracts 
“implied in law” it has jurisdiction to render judgments to declare the 
rights, status and other legal relations of the parties to such contracts. 


Subdivision (a) of this assignment is therefore without merit. 


1(B) Under this subdivision of assignment number one the de- 
fendant appellant contends that by reason of the pendency of another 
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action in the Municipal Court between the defendant appellant and 
the bank, involving the same subject matter, the Municipal Court was 
without jurisdiction or power to render a declaratory judgment in the 
instant action. 

As there is no bill of exceptions of the proceedings had by the trial 
court in the instant case, it does not affirmatively appear that there 
was another action in the Municipal Court pending between the parties, 
as contended by the defendant appellant. In reviewing a case a court 
may only consider such errors as affirmatively appear of record, and 
as the claimed error does not affirmatively appear of record, the court 
will not consider it. 


(2) Errors of law. 

(a) Under this subdivision, the defendant-appellant discusses the 
question as to whether the bank may be relieved from liability if its 
failure to stop payment on the check, after notice had, by virtue of its 
rules and regulations. 

As we are basing our opinion and decision in this case solely upon 
the proposition that the bank has pleaded, and, by virtue of the pre- 
sumptions attending a judgment in its favor in the trial court has proved 
that it has a counterclaim against defendant in the amount of the 
check paid by it after receipt of notice to stop payment, by way of a 
cause of action in general assumpsit under the money counts for money 
paid by it for the defendant’s use, it is unnecessary to discuss this sub- 
division of the second assignment of error. 

2 (b) Under this subdivision of the second assignment of error, the 
defendant-appellant charges error of the court in overruling the motion 
to dismiss. 

The motion to dismiss was based upon the ground that the Municipal 
Court did not have jurisdiction of the subject-matter of the action for 
declaratory judgment, and upon the further ground that another action 
was pending between the parties in the Municipal Court, involving the 
same subject-matter. 

We have heretofore held that the Municipal Court had jurisdiction 
of the action for declaratory judgment, and we have also heretofore 
held that we cannot consider the pendency of any other action in the 
Municipal Court between the parties, as it does not appear in the record 
before us for review that any such action was pending. 


For these reasons this subdivision of assignment number two is 
without merit. 

2(C) Under this subdivision the defendant-appellant contends the 
Municipal Court did not have jurisdiction of the action. 

We have already discussed this question and held that the Municipal 
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Court had jurisdiction, so it is unnecessary to further discuss this as- 
signment. 

3. For other errors apparent on the face of the record. 

3(A) Under this subdivision, the defendant-appellant again raises 
a question of the jurisdiction of the court, and also claims error of the 
court in not granting defendant-appellant judgment notwithstanding 
the verdict of the Municipal Court. 

We have heretofore held that the court had jurisdiction and that 
the bank had proved a counterclaim to the claim of the defendant- 
appellee. It follows that the court properly overruled the motion to 
dismiss. 

3(B) Under this subdivision of this assignment the defendant- 
appellant charges error in that the motion to dismiss was not ruled upon 
until after judgment had been rendered and after motion for new trial 
was filed. 

The motion to dismiss was wholly without merit and the fact that 
it was not ruled upon until after judgment and after motion for new 
trial was filed, was not in any way prejudicial to the defendant-appellant. 


3(C) Under this subdivision defendant-appellant charges error in 
the failure of the court to rule on demurrer referred to in the statement 
of facts, until six days after the filing of the notice of appeal. 

The demurrer was wholly without merit and the failure to rule upon 
the same, as stated, was not in any way prejudicial to the defendant- 
appellant. 

3(D) Under this subdivision the defendant-appellant charges error 
in that the trial court deprived him of his right to have his cause tried 
to a jury. 

Under the statutes creating the Municipal Court of Cleveland and 
describing its functions and procedure, a jury trial may be had only 
upon demand made in the manner prescribed in the statutes. 

While this case was purely a civil action at law and the defendant- 
appellant was entitled to trial by jury if he demanded such trial, the 
record does not show that he made such demand in conformity with 
the statute. Not having made such a demand there is no basis for his 
claim of error in the respect mentioned. 

3(E) Under this subdivision the defendant-appellant charges error 
in the bank making defendant-appellee party defendant. 

The defendant-appellee was a proper party defendant, as the bank, 
in order to establish the validity of its counterclaim concerning which 
it asked the declaration, had to establish that it paid the check of $561.46 
in question, to a creditor of the defendant-appellant who had a valid 
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and subsisting claim against defendant-appellant which was then due 
and payable, to show that such payment was made for the use of the 
defendant-appellant. 

The general rule applicable to the substantive rights of the parties 
in the instant case are as follows: 


In general, if a creditor has received payment of his claim from some 
one other than the debtor, that other person can not recover the pay- 
ment made to the creditor in the absence of some fraud or misrepre- 
sentation by the creditor. More specifically a bank which has by 
mistake paid a check on which payment has been stopped, cannot 
recover if the holder of the check acquired it in good faith and for 
value. Restatement of the Law, Restitution, Sections 14 and 33. 

With reference to the bank’s right to charge the appellant’s account, 
we quote from Section 162 of the same authority, which states: “Where 
property of one person is used in discharging an obligation owed by 
another or a lien upon the property of another, under such circumstances 
that the other would be unjustly enriched by the retention of the benefit 
thus conferred, the former is entitled to be subrogated to the position 
of the obligee or lien-holder.” 


This section further states that a plaintiff asking for subrogation is 
not “Officious” i. e., a volunteer, where the payment is made under 
mistake. 

The general rule applicable to mistakes of this character is stated 
in Section 59 of Restatement of the Law, as follows: “A person who 
has conferred a benefit upon another by mistake is not precluded from 
maintaining an action for restitution by the fact that the mistake was 
due to his lack of care.” 


While Section 162 of Restatement of the Law refers to equitable 
actions for restitution, the principles enunciated apply with full force 
to actions based upon quasi contracts, for, as hereinbefore stated, the 
mythical creation of the law, called a quasi contract, was adopted for 
the purpose of enforcing a legal duty by an action in form ex contractu, 
but in reality in the nature of a bill in equity. 

The justice of the above principles is apparent. They correct the 
mistake if the holder of the check has been guilty of fraud in obtaining 
payment and prevent unjust enrichment of the maker if he stops 
payment. 

Finding no error prejudicial to the defendant-appellant in any of 
the particulars assigned, the judgment of the Municipal Court is affirmed 
at the costs of the defendant-appellant. Exceptions noted. 


MIDDLETON and DOYLE, JJ., concur. 
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Money in Joint Bank Account Was Sole Property 
of Wife 


Union Properties, Inc. v. Cleveland Trust Co., Supreme Court of Ohio 
89 N. E. Rep. (2d) 638 


Where money is deposited in a bank in an account carried in the 
joint names of a husband and wife, with the balance at the death of 
either payable to the survivor, and a judgment creditor of the hus- 
band during the lives of the husband and wife attempts by a pro- 
ceeding in aid of execution to appropriate the money in such account 
in the right of the husband, the form of the deposit is not conclusive 
on the subject of joint ownership and evidence may be introduced 
that the deposit was in truth made and maintained on a different 
basis. The money in such account is not subject to appropriation by 
the husband’s judgment creditor, where it is found upon evidence of 
sufficient probative force that notwithstanding the form of the de- 
posit the money is in reality the sole property of the wife. 

This case is before the court for disposition pursuant to the allowance 
of the motion of Union Properties, Inc., to require the Court of Appeals 
to certify its record. 


It appears that in October, 1941, Union Properties, Inc., obtained a 


default judgment for $800.45 against one John Allen in the Municipal 
Court of Cleveland. 


In August, 1947, motion for a conditional order of revivor of judg- 
ment was filed and later granted. After the filing of the motion for a 
conditional order of revivor, an order in aid of execution was issued 
against The Cleveland Trust Company as the debtor of Allen. 

Upon hearing, the proceedings in aid of execution were sustained 
and The Cleveland Trust Company was “ordered to pay into court, out 
of money in its hands belonging to the defendant [Allen] a sum suf- 
ficient to satisfy the judgment and all costs in this action.” 


The Cleveland Trust Company did not comply with the order and 
an action was thereafter brought against it in the Municipal Court by 
Union Properties, Inc., to recover the sum of $792 with interest and costs. 
In an order of interpleader, entered at the instance of The Cleveland 
Trust Company, it, the trust company, was directed to pay to the clerk 
of the Municipal Court the sum of $795.37 and John Allen and his wife, 
Needa Allen, also known as Nellie Allen, were made parties defendant 
to the action with the right to “set up their claims to the said funds.” 
In the separate answer and cross-petition of Needa Allen, she averred 
among other things: “That at all of said times the said sum of $792 in 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $440 
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the possession of the defendant, The Cleveland Trust Company, was 
held by said trust company on a savings account, payable to the order 
of either of said Needa Allen or of said John Allen, or the survivor of 
them. That at all of said times said money in said bank, and credit from 
said bank for same, was the sole separate property of this new defendant, 
Needa Allen, and that said defendant John Allen had no right, claim, 
title or interest therein or thereto.” 

Under the pleadings and evidence, it appears that on July 5, 1941, 
upon a deposit of $100, a savings account was opened in the name of 
John Allen with The Cleveland Trust Company. Sometime later the 
name of Nellie or Needa Allen was added and the account became one, 
on the records of the bank at least, where either of the Allens could draw 
money therefrom, with the balance at the death of one payable to the 
survivor. ™ 

Both John and Needa Allen testified that the original deposit of $100 
and all other money subsequently deposited belonged exclusively to 
Needa; that the original $100 deposit represented the repayment of 
money which she, Needa, had loaned; and that the account was opened 
in the name of John Allen because Needa Allen by reason of an injury 
was prevented from going to the bank. 


Testifying as to the original deposit, John Allen, who claimed that he 
had had no regular or steady employment for a number of years, stated: 


“... I carried it up there and opened up that there account for her, 
and until later on she got able to go up there and put her name on the 
bank book herself. 


“They gave me a card to take back to my wife. I asked for a card. 


“it had to have Needa Allen’s signature.” 


Needa Allen testified that the additional deposits subsequently made 
represented; for the most part, an allotment of $35 per month to her 
from the pay of a nephew during his service in the United States Army 
and other sums received from him and from other sources. The nephew 
became a witness and substantiated the testimony of his aunt as to the 
allotment and additional amounts sent her. 


A finding and judgment was entered by the Municipal Court in favor 
of Needa Allen on the ground “that it is her money, and is not subject 
to payment of the judgment against her husband John Allen.” The clerk 
of the court was ordered to pay her the funds in his hands which had 
been placed there by The Cleveland Trust Company. 


A motion for a new trial was filed and overruled and on appeal on 
questions of law to the Court of Appeals, that court, without a written 
opinion, affirmed the judgment below. 
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Paul P. Sogg, and Owen C. Neff, Cleveland, for appellant. 






Charles A. Chandler, Cleveland, for appellees. 






ZIMMERMAN, J.—In the case of Cleveland Trust Co. v. Scobie, 
Admr., 114 Ohio St. 241, 151 N. E. 373, 48 A. L. R. 182, this court laid 
down the rule, since adhered to in principle, that where one opens a 
savings account in a bank to the joint credit of himself and another, pay- 
able to either or the survivor, and it is apparent that the depositor in- 
tended to transfer to the person, to whom he made the account jointly 
payable, a present joint interest therein equal to his own, the person to 
whom the account is made jointly payable is entitled to the balance of 
the money in the account upon the death of the depositor as against the 
claim thereto of the depositor’s personal representative. 

Section 710-120, General Code, enacted solely for the benefit and 
protection of banks, provides: “When a deposit has been made, or shall 
hereafter be made in any bank or trust company transacting business in 
this state in the name of two or more persons, payable to either, or the 
survivor, such deposit or any part thereof, or any interest or dividend 
thereon, may be paid to either of said persons whether the other be living 
or not; and the receipt or acquittance of the person so paid shall be a 
valid and sufficient release and discharge to the bank for any payments 
so made.” 













































Basing its argument upon the holding in the Scobie case, supra, 
language used in the opinion in that case, other cited cases and Section 
710-120, General Code, Union Properties, Inc., contends that under the 
contract of deposit, John Allen was invested with a present joint and 
equal interest in the deposit which would have enabled him to withdraw 
all the funds at any time, hence, Union Properties, Inc., pursuant to its 
judgment against John Allen and the order in aid of execution issued 
thereon, can compel the appropriation of the funds in the account to 
itself in the right of John Allen. 


Most of the cases decided by this court relating to so-called joint 
and survivorship bank accounts dealt with the status and rights of the 
survivor. Under those decisions, the survivor has been held entitled to 
the balance in the account because he ostensibly acquired a joint and 
equal interest in the funds under the contract of deposit and nothing 
transpired during the lives of the depositors to indicate that the inten- 
tion was different from that expressed in such contract. See Berberick 
v. Courtade, 187 Ohio St. 297, 28 N. E. 2d 636, and the cases cited 
therein. 

However, no question of a survivor’s rights is involved in the present 
controversy. Neither do we have a situation where a bank complied 
with an order in aid of execution and paid the deposit to the judgment 
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creditor of one of the depositors. Here, we are concerned wholly with a 
subsisting deposit intact and the rights, intention and attitude of the 
depositors with respect thereto during their joint lives. 

In our opinion, in controversies like the present one involving the 
deposit and arising during the joint lives of the depositors, the form of 
the deposit should not be treated as conclusive on the subject of joint 
ownership and the door should be opened to evidence that the deposit 
was in truth made and maintained on a different basis. In other words, 
the “realities of ownership” may be shown. The leading case in the 
United States supporting this rule is Moskowitz et al., Exrs., v. Marrrow, 
251 N. Y. 380, 167 N. E. 506, 66 A. L. R. 870, concurring opinion by 
Chief Judge Cardozo, approved by five of the associate judges. Compare 
Buckley v. Buckley, 301 Mass. 530, 17 N. E. 2d 887; People’s Savings 
Bank in Providence v. Rynn, 57 R. I. 411, 417, 190 A. 440, 443. 

Contained in a note appearing in the annotation in 161 A. L. R., at 
page 73, is the following comment: “In general, the cases concede, or 
assume, that parol or other evidence is admissible to show the true in- 
tent of the parties to a formally joint account, even where by signature 
card or otherwise it would appear that joint and equal interests were 
created.” 

The above principle was recognized in Nichols v. Metropolitan Life 
Ins. Co., 137 Ohio St. 542, 548, 31 N. E. 2d 224, 226, where Judge Turner 
said in the opinion: “Had appellant attempted to withdraw the funds 
in this joint account while the bank was open for business and had the 
bank refused to permit such withdrawal, appellant might have secured a 
several judgment upon the ground that her right to the entire deposit 
had become fixed by her demand. Even then, it would have been neces- 
sary to have made the mother a party, with opportunity to set up 
whatever claims the mother might care to put forward.” 

This court does not weigh evidence. Both the lower courts found, 
in effect, upon evidence of sufficient probative force that, notwithstand- 
ing the form of the account in the bank, the money on deposit was in 
reality the sole property of Needa Allen and that in opening the account 
and subsequently it was not the intention that John Allen should have 
a joint and equal interest therein. This being so, it followed that Union 
Properties, Inc., could not appropriate the money in the account to 
satisfy the judgment it held against John Allen alone. 


The judgment of the Court of Appeals is accordingly affirmed. 
Judgment affirmed. 


WEYGANDT, C. J., and MATTHIAS, HART, STEWART, TUR- 
NER and TAFT, JJ., concur. 
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Joint Liability of Promissory Note 





Welch v. Campbell, Supreme Court, 94 N. Y. Supp. (2d) 860 





A note signed by two makers and reading “We promise to pay” 
is regarded as creating a joint obligation upon the makers. Joint 
liability connotes that each and all of the parties are responsible for 
the entire obligation. 

Defendant in this case signed note with the object of pledging 
his credit, and to have payees rely upon his credit. He now contends 
that his liability to the payees is for only one-half of the face amount 
of the note on the theory that the use of the words “We promise to 
pay” instead of “I promise to pay” reduced his liability to the extent 
mentioned. It was held that this contention cannot be sustained 
since a co-maker of a promissory note is liable to payee for the full 
face amount of note. 


Joe Schapiro, of Morrisville, for plaintiffs, for the motion. 


Robert J. Harbison, of Cherry Valley, for defendant, opposed. 


ZELLER, J.—By motion, the plaintiffs seek an order striking out the 
two counterclaims contained in the answer and granting summary judg- 
ment. The plaintifis’ alleged cause of action is based upon the sale of 
cattle on two occasions to the defendant and one John Seymour, the 
execution by the defendant and Seymour of two conditional sales notes 
to secure the purchase price of the cattle, and the failure of the de- 
fendant to pay the balances due to the plaintiffs. 

The defendant admits the execution of the two conditional sales notes 
by him and Seymour for $1,190 and $1,235, respectively, and admits that 
only $1350 has been paid on the notes. He admits his liability for the 
whole unpaid balance of one note but claims that his liability on the 
other is for one-half of the balance due. In his first counterclaim he al- 
leges that he is entitled to recover from the plaintiffs ten per centum of 
the purchase price of the cattle because of plaintiffs’ failure to have 
printed on or inserted in the note the matter required by Personal Prop- 
erty Law, § 64-a. In his second counterclaim the defendant alleges that 
the plaintiffs induced Seymour to breach a contract existing between 
Seymour and the defendant, thereby causing damages to the defendant. 

The note dated August 17, 1946, as far as material here, reads as 
follows: 


“. .. I, the undersigned . . . promise to pay to the order of I. T. and 
C. A. Welch and Sons the sum of twelve hundred thirty-five no/100 
dollars . . . with interest .. . 
“Signed D. D. Campbell 
“John Seymour” 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §832 
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The defendant admits that the makers of this note are jointly and 
severally liable thereon and that his liability is for the face amount 
thereof plus interest. Negotiable Instruments Law, § 36, subd. 7. 

The note dated July 31, 1946, as far as material here, reads as follows: 


“. . . We, the undersigned . . . promise to pay to the order of I. T. and 
C. A. Welch and Sons the sum of eleven hundred ninety dollars . . . with 


interest ... 
“Signed D. D. Campbell 
‘t . “John Seymour” 


The defendant contends that his liability to the payees is for only 
one-half of the face amount of this note on the theory that the use of 
the words “We promise to pay” instead of “I promise to pay” reduced 
his liability to the extent mentioned. This contention cannot be sus- 
tained. hy RE 

At common law a note signed by two makers and reading “We prom- 
ise to pay” was regarded as creating a joint obligation upon the makers. 
Yorks v. Peck, 14 Barb. 644. The Negotiable Instruments Law has not 
changed the common law in this respect. First National Bank of Mara- 
thon v. Knickerbocker, 126 Misc. 467, 214 N. Y. S. 465; Lasky v. Lissik, 
140 Misc. 826, 251 N. Y. S. 753; Sisto v. Bambara, 228 App. Div. 456, 
240 N. Y. S. 121; Chippewa Credit Corp. v. Strozewski, 259 App. Div. 
187, 19 N. Y. S. 2d 457. 

Joint liability connotes that each and all of the parties are respon- 
sible for the entire obligation. 10 C. J. S., Bills and Notes, § 37d (1). 
The defendant makes no objection to the plaintiffs’ failure to join Sey- 
mour as a party defendant. Such objection can be raised by a motion 
to correct a pleading. Rules of Civil Practice, rule 102. 

The defendant signed the note with the object of pledging his credit, 
and to have the plaintiffs rely upon his credit. A co-maker of a promis- 
sory note is liable to the payee for the full face amount of the note. 
Matter of McCabe’s Estate, 176 Misc. 286, 290, 27 N. Y. S. 2d 127, 131; 
Stricks v. Siegal, 138 Misc. 266, 245 N. Y. S. 372; Goldberg v. Albert, 
161 Misc. 281, 291 N. Y. S. 855; Negotiable Instruments Law, §8§ 3, 
55, 110. 

Having resolved this point of law there remains no triable issue con- 
cerning the defendant’s liability for the unpaid balances of both notes. 


The remaining questions concern the two counterclaims. Personal 
Property Law, § 64-a requires the printed portion of any conditional sales 
contract “for the sale for fifteen hundred dollars or less of goods for 
any use other than a commercial or business use” to be in at least eight 
point type and to have printed thereon at the top thereof and also just 
above the place reserved for the signature of the buyer, in a size equal 
to at last ten point bold type, the words “Conditional Sales Contract.” 
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Other requirements are set forth therein, and for failure to comply with 
such requirements the statute entitles the buyer to recover from the 
seller an amount equal to the credit service charge or ten per centum of 
the cash price if no credit charge is specified. 

The conditional sales notes in this action are “for the sale of fifteen 
hundred dollars or less of goods.” They do not comply with the require- 
ments of section 64-a. For instance, the words “Conditional Sales Con- 
tract” do not appear any place on the notes and other requirements have 
been omitted. However, the statute expressly exempts from its require- 
ments the conditional sale of goods for “commercial or business use.” 

The word “business,” in its ordinary and common use, is employed 
to designate human efforts which have for their goal a reward or profit. 
No recitation of authority nor statement of reasoning process is 
necessary to establish that farming is a business. The defendant owned 
a farm. On July 8, 1946, he contracted with Seymour to work it. The 
ten cows purchased from the plaintiff were to be placed on the farm, 
milked, and the milk marketed. No conclusion is possible other than the 
purchase of these cows was for a “commercial or business use” and con- 
sequently these conditional sales notes were not subject to the require- 
ments of section 64-a and this counterclaim must be stricken out. 


In the remaining counterclaim the defendant alleges a cause of action 
against the plaintiffs for wrongfully inducing a breach of a written con- 
tract for leasing and working the defendant’s farm entered into by the 
defendant as landlord, and Seymour as tenant, on July 8, 1946. 


The action for inducing a breach of contract was originally limited 
to contracts for personal services between master and servant. Later 
the doctrine was extended to include an action against another for wrong- 
fully inducing a breach of contract for personal services, although the re- 
lationship of master and servant did not exist. And still later it was ex- 
tended to include actions for unlawfully inducing the breach of any con- 
tract. Campbell v. Gates, 236 N. Y. 457, 141 N. E. 914; Hornstein v. 
Podwitz, 254 N. Y. 443, 173 N. E. 674, 84 A. L. R. 1. 

The essential allegations to be pleaded to recover damages for 
wrongfully inducing a breach of contract are the existence of a legal 
contract, the alleged wrongdoer’s knowledge of the existence thereof and 
his intentional procuring of the breach thereof without justification, and 
damages resulting therefrom. Lamb v. Cheney & Son, 227 N. Y. 418, 
125 N. E. 817; Hornstein v. Podwitz, supra. 

The second counterclaim herein alleges the existence of a written 
lease between the defendant and Seymour; that the plaintiffs well knew 
that Seymour was a tenant working the farm pursuant to the lease; 
that the plaintiffs, with disregard for the rights of the defendant, 
induced Seymour to breach the contract of leasing; and that the de- 
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fendant was damaged thereby to the extent of $500. Although these 
allegations do not contain the language customarily employed by the 
legal technician in framing such a cause of action, nevertheless, when 
fairly read, they do allege an unwarranted interference with the defend- 
ant’s contract and so state a cause of action. Issues of facts are raised 
which require a trial of this counterclaim. 

The second counterclaim alleging that plaintiffs unlawfully induced 
a breach of contract is severed to be disposed of by trial. The re- 
mainder of the answer including the first counterclaim is stricken out. 
Partial summary judgment for the relief sought by the complaint is 
granted upon condition that the entry of judgment be withheld until the 
trial of the second counterclaim. Rules of Civil Practice, rule 114. 


Contract Held Usurious 





Graham v. Lynch, Supreme Court of Georgia, 57 S. E. Rep. (2d) 86 





Where statute authorizing interest to be computed in a manner 
that would exceed eight per cent applies only to “lending money”; 
and where, in a sale of realty for a cash price, the interest is 
computed in accordance with the above statute so as to amount to 
more than eight per cent, it is usurious and all interest is forfeited. 


This case was originally filed in this court, but transferred to the 
Court of Appeals by reason of an agreement in the lower court between 
the parties, which agreement eliminated all issues that would authorize 
this court to take jurisdiction. See Graham v. Lynch, 205 Ga. 230, 52 
S. E. 2d 850. The case was transferred back to this court by reason 
of an equal division of the Judges of the Court of Appeals, Sutton, C. J., 
McIntyre, P. J., and Worrill, J., being for affirmance, and Felton, 
Gardner, and Townsend, JJ., being for reversal. 


T. J. Lynch filed a petition against L. V. Graham for a declaratory 
judgment and other relief, alleging in part: That Lynch purchased 
certain described realty from Graham for $4,750, paying $950 cash, 
leaving a balance of $3,800. Graham gave Lynch a warranty deed, 
and simultaneously Lynch reconveyed the property to Graham by 
security deed to secure the unpaid balance of $3,800. In payment of 
the $3,800, interest at 5 per cent was computed for a period of ten 
years, making interest $1,900, which, when added to the principal of 
$3,800, made a total of $5,700, and this amount was then divided into 
120 monthly payment notes of $47.50 each. This computation of in- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1564 
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terest, it was alleged, was illegal and usurious, and therefore all interest 
was forfeited. At the time of filing the petition, Lynch had paid 
33 of the notes, aggregating $1,567.50; and he asserted that this amount 
should be applied to the payment of the principal of $3,800, and leave 
a balance of $2,232.50, which amount Lynch tendered to Graham and 
continues to tender him; that he had further offered to Graham the 
principal amount of $2,232.50 plus interest thereon at 7 per cent per 
annum, but that Graham had declined to accept either tender; and 
that Graham had acted in bad faith and had been stubbornly litigious. 
The prayers were for a declaratory judgment declaring all interest for- 
feited and a judgment for attorney’s fees. 


In his answer Graham asked the court to construe Code, § 57-116, 
so as to apply the same to the transaction here involved, or in the 
event it should not be applicable, to hold that he is entitled to interest 
on the principal at the rate of 7 per cent per annum. 

On a hearing before a judge without a jury, it was agreed that the 
only issue involved, with the exception of attorney’s fees, was: 
(a) “Whether or not Graham, as seller of the real estate involved, 
had the legal right to contract with Lynch, the purchaser thereof, for a 
deed to secure debt whereby said property was reconveyed as security 
for purchase-money notes representing the balance of the purchase-price 
to be paid on the monthly-payments plan at five (5%) per cent 
interest per year on full amount of loan, which interest exceeds the 
maximum of eight (8%) per cent simple interest allowed by law, 
said debt deed purchase-money notes having been executed pursuant 
to section 57-116 of the Code of Georgia, which permits charging of 
interest of six (6%) per cent or less on monthly payment plan; and 
(b) if Graham had no such right, is he entitled to seven (7%) per 
cent simple interest on said indebtedness, or is the entire interest 
forfeited pursuant to section 57-112 of the Code of Georgia?” There 
was evidence to show that the terms of the contract were in accordance 
with the stipulation, and also evidence as to what were reasonable 
attorney’s fees for efforts made to avoid litigation. 


The trial judge held that the interest charges under the contract 
were illegal and should be forfeited, that the amount already paid 
should be applied to the principal, and that the plaintiff was only 
obligated to the defendant for the unpaid balance of principal; and 
the judge denied the plaintiff’s prayer for attorney’s fees. Both parties 
excepted. Graham assigned error on the ruling that he was only entitled 
to the unpaid balance of the principal debt, and Lynch, by cross-bill 
assigned error on the denial of attorney’s fees. 


Aaron Kravitch, Savannah, Casper Wiseman, Savannah, for plaintiff 
in error. 
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John M. Brennan, Savannah, for defendant in error. 


ATKINSON, P. J.— (After stating the foregoing facts) . 

1. The Code section here in question, as amended by Ga. L. 1937, 
p. 463, Code Ann. Supp. § 57-116, is as follows: “Any person, natural 
or artificial, in this State, lending money to be paid back in monthly, 
quarterly, or yearly installments, may charge interest thereon at six per 
cent. per annum or less for the entire period of the loan, aggregating the 
principal and interest for the entire period of the loan, and dividing the 
same into monthly, quarterly, or yearly installments, and may take 
security therefor by mortgage with waiver of exemption or title or both, 
upon and to real estate or personal property or both, and the same 
shall be valid for the amount of the principal and interest charged; 
and such contract shall not be held usurious.” 

Under Code, § 57-101, it is provided: “The legal rate of interest shall 
be seven per centum per annum, where the rate per centum is not named 
in the contract, and any higher rate must be specified in writing, but in 
no event shall any person, company, or corporation reserve, charge, or 
take for any loan or advance of money, or forbearance to enforce the 
collection of any sum of money, any rate of interest greater than eight 
per centum per annum, either directly or indirectly by way of commis- 
sion for advances, discount, exchange, or by any contract or contrivance 
or device whatever.” 

The provision of Code, § 57-116, being in derogation of § 57-101, should 
be strictly construed. It applies only to “lending money,” and the pro- 
visions for the computation of interest are not applicable where realty 
is purchased, the purchaser is given a warranty deed and simultaneously 
executes notes and a security deed to the seller. National Bondholders 
Corp. v. Kelly, 185 Ga. 788, 196 S. E. 411; Garner v. Sisson Properties, 
198 Ga. 203, 31 S. E. 2d 400. 

Code, § 57-102 provides: “Usury is the reserving and taking, or con- 
tracting to reserve and take, either directly or by indirection, a greater 
sum for the use of money than the lawful interest.” Under § 57-112, any 
person violating the provisions of § 57-101, by charging more than the 
maximum rate of interest, forfeits the entire interest. Where land is sold 
at a cash price, but on deferred payments with a greater rate of interest 
than allowed by law, the contract is usurious. Irvin v. Mathews, 75 Ga. 
739 (2); Bird v. Benton & Brother, 127 Ga. 371, 373 (4), 56 S. E. 450; 
E. Tris Napier Co. v. Trawick, 164 Ga. 781, 139 S. E. 552. 

Accordingly, it was not error for the trial judge to hold that all inter- 
est charged was forfeited, that the payments made should be credited 
on the principal, and that Lynch was only obligated to Graham for the 
unpaid balance of the principal. 


2. Whether, under Code, § 20-1404, making provision for the expense 
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of litigation, attorney’s fees could be properly awarded in the instant 
case, see Traders’ Insurance Co. v. Mann, 118 Ga. 381, 45 S. E. 426, need 
not be determined. Assuming that attorney’s fees were allowable, the 
court found: “The court does not think the case has been made on the 
facts showing the defendant was stubbornly litigious.” 

Judgment affirmed on both main bill and crossbills of exceptions. 

All the Justices concur. 


————EE—EEE 


Promissory Note Not Considered Payment of Debt 





Industrial Bank of Commerce v. Shapiro, Supreme Court, 94 N. Y. Supp. 
(2d) 437 





A promissory note is delivered and accepted as evidence of a 
debt rather than in payment thereof, unless there be an agreement 
that the note is received in payment of the debt. The lender may 
sue upon the original loan or upon the note, if one is given. In this 
case maker borrowed $900 from plaintiff bank, for which he gave 
his note and chattel mortgage on his automobile. He had reduced 
this loan to $675 and was made another loan by plaintiff on a new 
note of $1,056 of which $675 was credited in payment of the former 
note and the balance, less discount, delivered to him. A new chattel 
mortgage securing this note was given on the same automobile, but 
the original chattel mortgage was not released nor discharged of 
record. 


The first note was stamped paid. It was held that when the 
first note given by maker was marked paid, it was merely renewed. 
The fact that the second note was larger in amount does not pre- 
vent its being a renewal to the amount of the prior note. The 
original note was not extinguished. Marking the first note paid 
signified that the first negotiable instrument which evidenced the 
debt had been cancelled and superseded pro tanto by another. A 
second chattel mortgage upon the same property covered by a former 
chattel mortgage, to secure the same debt, is not of itself a can- 
cellation of such first mortgage, even though the second has been 
given to secure a larger loan. Maker, therefore, was liable to mort- 
gagee for unpaid amount of debt which was secured by the first 
chattel mortgage that was in existence at the time when defendant 
converted the automobile. 


Henry W. Parker, New York City, of counsel (John J. Dwyer, New 
York City, attorney), for appellant. 


Charles E. Bernstein, Brooklyn, of counsel (Morris M. Oppenheim, 
Monticello, attorney), for respondent. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1208 
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January term, 1950, before PECK, P. J.. and GLENNON, CALLA- 
HAN, VAN VOORHIS, and SHIENTAG, JJ. 


VAN VOORHIS, J.—On August 9, 1946, one Ernest E. Altman bor- 
rowed $900 from plaintiff bank, for which he gave his note and 
chattel mortgage on his 1942 Packard sedan. The chattel mort- 
gage was duly filed in the office of the clerk of the county of 
Sullivan, New York, where Altman resided. By November 20, 
1946, Altman had reduced this loan to $675 and was made an- 
other loan by plaintiff on a new note of $1,056, of which $675 was 
credited in payment of the former note and the balance, less dis- 
count, delivered to Altman. A new chattel mortgage securing this note 
was given on the same automobile, but the original chattel mortgage was 
not released nor discharged of record. The first note was stamped paid. 
But before the second note and mortgage were given, and on October 28, 
1946, Altman sold and delivered said Packard automobile to defendant 
Chester Shapiro, who brought it to New York City. Plaintiff knew 
nothing of this sale, nor did Shapiro have actual (although he had con- 
structive) notice of the chattel mortgage filed in Sullivan County. On 
April 21, 1947, Altman gave to plaintiff a further note for $1,056 and 
a third chattel mortgage upon the same automobile. By then the second 
note had been reduced to $704 and the excess was paid to Altman, less 
the discount. The balance due on the last note is $880. ' 

Plaintiff sues defendant in conversion. Plaintiff claims against 
defendant the amount of its alleged special property in the automobile 
by reason of these transactions. There was a conversion when defend- 
ant, having constructive notice of this chattel mortgage, bought and re- 
moved the automobile from Sullivan County in violation of the terms of 
the chattel mortgage without plaintiff’s consent, provided that the origi- 
nal chattel mortgage was still a lien at that time. 

The complaint has been dismissed upon the ground that Altman no 
longer owned the automobile when he gave the last two chattel mort- 
gages thereon to plaintiff, and that the note secured by the first chattel 
mortgage has been paid out of the avails of the second note, with the 
consequnce that the first chattel mortgage, although never released, no 
longer secures anything and its lien has been extinguished. We take 
another view. 

A promissory note is delivered and accepted as evidence of a debt 
rather than in payment thereof, unless there be an agreement that 
the note is received in payment of the debt. In Maas v. Malevinsky, 
197 App. Div. 99, 101, 188 N.Y.S. 532, 533, this Department said: “It 
seems to be well settled that a lender may sue upon the original loan or 
upon the note, if one is given. Jagger Iron Co. v. Walker, 76 N.Y. 521, 
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524; St. Albans Beef Co. v. Aldridge, 112 App.Div. 803, 806, 99 N.Y.S. 
398.” 

In the Jagger Iron Co. case, the Court of Appeals said, 76 N.Y. page 
524: 

“These cases all go upon the principle, that the taking of a debtor’s 
note, does not merge or extinguish the demand for which it is taken. 
The original consideration remains. Indeed, but for the original con- 
sideration, the note would have no force. It is but a promise to pay, 
put in writing. If there is no debt existing to be paid, the promise to 
pay it is, so to speak, null. The promise to pay is not payment, when 
first made, nor when at any time it is renewed; (see [Gregory v. Thomas | 
20 Wend. [17], supra; Waydell v. Luer, 5 Hill 448; Cole v. Sackett, 1 
[Hill] 516.) The operation of such a note, is, to extend the time of 
payment until the note becomes due. If it be not paid then, the cred- 
itor may sue upon the original demand, and bring the note into court, to 
be given upon on the trial; (Muldon v. Whitlock, 1 Cow. 290, [13 Am. 
Dec. 533].)” 

When the first note given by Altman was marked paid, it was merely 
renewed. The fact that the second note was larger in amount does 
not prevent its being a renewal to the amount of the prior note. Only 
the excess over the previous note was paid in cash to Altman; the rest 
‘was just a bookkeeping transaction. The original debt was not extin- 
guished. Marking the first note paid signified that the first negotiable 
instrument which evidenced the debt had been cancelled and superseded 
pro tanto by another. It is well established that a second chattel mort- 
gage upon the same property covered by a former chattel mortgage, 
to secure the same debt, is not of itself a cancellation of such first mort- 
gage, even though the second has been given to secure a larger loan. 
Hill v. Beebe, 13 N.Y. 556; Shuler v. Boutwell, 18 Hun 171; Gregory v. 
Thomas, 20 Wend. 17. 

In the case last cited, in an opinon by Cowen, J., it was held that to 
render the second obligation a bar to the first, there must be an express 
release, or at least a covenant not to sue. The Court said, 20 Wend. at 
page 20: 

“In all those [cases] respecting specialties, which I have cited from 
Cro. Eliz., Cro. Car. and Lit., there was an agreement to accept and an 
acceptance of the second bond in satisfaction of the first; and yet held 
that this was no accord and satisfaction. The bonds were between the 
same parties. To make the second a bar, there must be a release ex- 
press, or at least implied, from a covenant not to sue. And this distinc- 
tion was held in Phelps v. Johnson, 8 John. [54], 58. In Ene’s case 
[Litl.Rep. 58], the plea was that the plaintiff took the second obligation 
in satisfaction of the first. Hutton, J. said, a chose in action cannot be 
a satisfaction. Even a security of a higher nature, if it be taken ex- 
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pressly as a collateral security, will not extinguish the inferior. Day v. 
Leal, 14 John. 404. And more as was said in Higgen’s case [6 Reprint 
45] where the securities are of equal degree, they shall be intended and 
held to be distinct and independent, although both are liens upon prop- 
erty. A debt is not honestly extinguished till it is paid in cash; and to 
multiply artificial mergers will be far from tending to fairness of deal- 
ing.” To the same effect are Alferitz v. Ingalls, C.C., 83 F. 964, 968- 
969, and 14 C.J.S., Chattel Mortgages, § 339, p. 987. 

In this case, the first chattel mortgage, on which alone defendant 
is liable, stated that it was given to secure the first note, which meant 
presumptively that it was given to secure the debt for which the note 
was given. When the first note was later renewed, the debt was not 
thereby extinguished. Defendant is liable for the unpaid amount of 
the debt which was secured by the first chattel mortgage that was in 
existence at the time when defendant converted the automobile. 

The judgment appealed from should be reversed so as to award to 
plaintiff a recovery of $675 damages, which was the amount of the debt 
against the automobile at the time when it was converted, with interest 
from the date of conversion, and costs in both courts. 


PECK, P. J., and CALLAHAN and SHIENTAG, JJ., concur. 


Suit to Recover Interest of Alleged Debtor in 
Joint Bank Account 





Sitomer v. North River Savings Bank, City Court of New York City, 95 N. Y. 
Supp. (2d) 405 





Until bank receives notice in writing not to pay joint deposit in 
accordance with the terms thereof, it is under a duty to pay the 
whole or any part of the account out, upon the signature of either of 
the depositors, and also is a debtor to each of the depositors as joint 
tenants to the extent of one-half of the amount on deposit at any 
given time. This absolute protection applies just as much where the 
bank pays out one half of the account as a result of a suit brought 
by a plaintiff against a joint tenant as when it pays out one-half of 
the account as a result of a withdrawal order signed and presented 
to the bank by the joint tenant. The fact that the bank had so paid 
out one half of the account would still leave the other depositor with 
a right to sue her co-depositor or any taker from her co-depositor to 
prove her full interest which had existed in the deposit. In this case, 
therefore, where suit was brought against alleged debtor in joint 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §437 
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bank account, it was held that plaintiff could recover interest of 
alleged debtor even though defendant’s joint tenant was not made 
a party to the suit. 


Gordon, Brady, Caffrey & Keller, New York City, for plaintiffs. 


RIVERS, J.—The plaintiffs George Sitomer and George Sitomer, 
Inc., bring this action in the name of themselves and the Sheriff of the 
City of New York pursuant to sections 943 and 944 of the Civil Practice 
Act and the order of this Court. The action is against the North River 
Savings Bank and seeks to recover the interest of Leo Kovacz in a de- 
posit now held by the defendant Bank as a joint account for Leo Ko- 
vacz amounting to $458.89. 

The alleged claim of the plaintiffs arises as follows: George Sitomer 
and George Sitomer, Inc., sued Leo Kovacz in this Court to recover cer- 
tain sums of money and obtained jurisdiction of Leo Kovacz by having 
a warrant of attachment issued out of this Court and levied by the 
Sheriff upon the defendant North River Savings Bank to attach the 
joint account of Leo and Olga Kovacz which was held and is held by 
that Bank, which was followed by service by publication on Leo Ko- 
vacz. No jurisdiction has been obtained in any way whatsoever of Olga 
Kovacz and a letter sent to her by the defendant Bank to Havana, Cuba 
has been returned unopened and marked “No Reclamado—Non Re- 
clame.” Upon the Sheriff demanding the Bank to turn over to him this 
deposit the Bank refused, following which the instant action was com- 
menced against the Bank. The Bank in its answer bases its refusal to 
pay upon its contention that the account in question is a joint account 
of Leo and Olga Kovacz and that since Olga Kovacz has not been made 
a party to the action, the complaint of the plaintiff must be dismissed, 
because the joint interest and ownership of Olga Kovacz in the said 
deposit cannot be affected when the Court has no jurisdiction of her. 

The account in question was opened with the signatures of Leo 
Kovacz and Olga Kovacz, each of whom signed an agreement with the 
Bank to the effect that the account “is a joint account, from which any 
or all of the money deposited therein is payable on the signature of either 
of us, without the consent of or notice to the other, and is payable to 
the survivor of us.” The account therefore is governed by Section 239 
of the Banking Law and particularly by subdivision 3, which provides 
that the deposit as it exists at any time is the property of the depositors 
(Leo Kovacz and Olga Kovacz) as joint tenants, and that the acquit- 
tance of the one to whom payment was made from the account on 
proper order, discharged the Bank for all such payments made prior to 
the receipt by the Bank of notice in writing not to pay such deposit in 
accordance with the terms thereof. In view of this situation of fact and 
law, Leo Kovacz, as joint tenant, had a legal right against the Bank 
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for one half of the money existing in the deposit at any time. Matter 
of Suter’s Estate, 258 N. Y. 104, 106, 179 N. E. 310. Matter of Mc- 
Carthy’s Estate, 164 Misc. 719, 724, 299 N. Y. S. 715, 719. The Bank 
takes the position that since the holding that the two depositors are 
joint tenants of the account is based on a presumption which can be 
rebutted by either of the parties while both are living, (Moskowitz v. 
Marrow, 251 N. Y. 380, 167 N. E. 506, 511, 66 A. L. R. 870), that per- 
mitting any money to be taken from the account might deprive Olga 
Kovacz of a property right (the opportunity to prove that more than 
one half of the account belonged to her) without jurisdiction having 
ever been acquired over her. No precedent has been submitted or found 
deciding this precise question and hence this decision must rest upon 
the fair meaning and fair result which comes from an analysis of the 
various statutes and decided cases pertinent to the facts of this 
controversy. 

It is my opinion that until the Bank receives notice in writing not 
to pay the deposit in accordance with the terms thereof, it is under a 
duty to pay the whole or any part of the account out, upon the signa- 
ture of either of the depositors, and also is a debtor fo each of the de- 
positors as joint tenants to the extent of one half of the amount on de- 
posit at any given time. The problem involved here is not one of final 
ownership of the fund as between Leo Kovacz and his wife Olga Kovacz, 
but rather that of the obligation of the Bank as a depository of the 
money. As stated in the Moskowitz case, supra “for the bank . . . pro- 
tection, unless written notice has been given by either one of the deposi- 
tors ... ‘not to pay such deposit in accordance with the terms thereof’. 
For the depositors themselves, the form is not conclusive in any contest 
during their joint lives as to the titles to the moneys, ...” It would 
seem to me that the absolute protection referred to in this quotation 
applies just as much where the Bank pays out one half of the account 
as a result of a suit brought by a plaintiff against Leo Kovacz as when 
it pays out one half of the account as a result of a withdrawal order 
signed and presented to the Bank by Leo Kovacz. The fact that the 
Bank had so paid out one half of the account would still leave the wife 
(the other depositor) with a right to sue her co-depositor or any taker 
from her co-depositor to prove her full interest which had existed in 
the deposit. 


It would seem to me for various reasons, that a decision in this case 
does not require a determination of the effect of subdivision 6(a) of 
Section 239 of the Banking Law one of which is this: that subdivision 
appears to refer to a case where the co-depositor (Olga Kovacz in this 
case) has made claim to the deposit and there is no evidence here that 
any claim by writing or otherwise has been made upon the deposit by 
Olga Kovacz. In any event, in view of the fact that she is a joint tenant, 
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the most that could be argued on any theory of implied claim, is that 
she makes claim to one half of the account, a thing which would not af- 
fect the decision which will be rendered in this case. 

The motion of the defendant to dismiss the complaint is denied and 
judgment in accordance with Sections 943 and 944 of the Civil Practice 
Act is directed in favor of the plaintiff and against the defendant for 
one half of the balance remaining in this account, which makes the sum 
of $229.44, with interest from April 22, 1948. 

The plaintiffs’ application for an allowance of costs is denied in view 
of the circumstances attending the defendant’s refusal to honor the 
Sheriff's request. 

Submit order on two days’ notice directing the entry of judgment 
in pursuance to this memorandum decision and in conformity with Art. 
55 of the Civil Practice Act. 





Finance Company Not Holder in Due Course 
of Negotiable Note 





Commercial Credit Corporation v. Orange County Machine Works, Supreme 
Court of California, 214 Pac. Rep. (2d) 819 





When a finance company actively participates in a transaction 
for purchase of goods from its inception, counseling and aiding the 
future vendor-payee, it cannot be regarded as a holder in due course 
of negotiable note given in the transaction and the defense of failure 
of consideration may properly be maintained. In the present case, 
the buyer never obtained the goods for which it bargained and, as 
against the finance company, there is no more obligation upon it to 
pay the note than there is to pay the installments specified in the 
contract. The court found no good reason why the concurrent exe- 
cution of the note and conditional sales contract should deprive an 
otherwise negotiable instrument of the characteristics which give it 
commercial value. That factor alone should not defeat negotiability. 


Wn. G. Junge and Robert J. McGowan, Los Angeles, for appellant. 
Wm. K. Lindsay, Los Angeles, for respondents. 


EDMONDS, J.—Commercial Credit Corporation sued Orange 
County Machine Works, the maker of a promissory note representing 
the amount unpaid upon a conditional sales contract. The appeal from 
a judgment in favor of the maker presents for decision questions con- 
cerning the negotiability of the instrument and the respective rights of 
the parties in connection with the defense of failure of consideration. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §629 
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The Machine Works was in the market for a Ferracute press. Ermac 
Company knew of one which could be purchased from General American 
Precooling Corporation for $5,000 and offered to sell it to the Machine 
Works for $5,500. Commercial Credit was consulted by Ermac and 
asked to finance the transaction. It agreed to do so by taking an assign- 
ment of the contract of sale between Ermac and the Machine Works. 

During a period of about eight months before this time, Ermac had 
obtained similar financing from Commercial Credit and had some blank 
forms supplied to it by the latter. By a contract written upon one of 
these forms, which was entitled “Industrial Conditional Sales Contract,” 
Ermac agreed to sell and Machine Works bound itself to purchase 
the press. 

The terms of the contract relating to deferred payments were stated 
as follows: “The balance shown to be due hereunder (evidenced by my 
note of even date to your order) is payable in 12 equal consecutive in- 
stallments of $355.09 each, the first installment payable one month from 
date hereof. Said note is a negotiable instrument, separate and apart 
from this contract, even though at the time of execution it may be 
temporarily attached hereto by perforation or otherwise.” The agree- 
ment also provided: “This contract may be assigned and/or said note 
may be negotiated without notice to me and when assigned and/or ne- 
gotiated shall be free from any defense, counterclaim or cross complaint 
by me.” 

The note sued upon was originally the latter part of this printed 
form of contract but at a dotted or perforated line could be detached 
from it. At the time the president of Machine Works signed the con- 
tract and note, he raised a question about that portion of the document 
below the line. He was told it was just “a part of the contract.” 


Machine Works paid $1,512.50 to Ermac. That company, pursuant 
to the arrangements which it had made with Commercial Credit, as- 
signed the contract and endorsed the note to the latter, which gave 
Ermac its check for $4,261. At the time the contract was delivered to 
the finance company the note had not been detached. Ermac deposited 
in its bank that check and the one received from the Machine Works, 
and sent to Precooling Corporation its check for $5,000. Upon presenta- 
tion, this check was dishonored and because it was not paid, Precooling 
Corporation did not deliver the press. 

By the present action, Commercial Credit is endeavoring to obtain 
a judgment against Machine Works and Ermac for the amount paid to 
Ermac, together with incidental fees and interest. Ermac defaulted. 
By cross-complaint, Machine Works demands $1,512.50 from Ermac and 
also seeks declaratory relief against Commercial Credit. Upon these 
pleadings and the evidence stated, which in all essential respects is un-. 
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contradicted, judgment was rendered in favor of Commercial Credit and 
Machine Works against Ermac, but in favor of Machine Works insofar 
as the demands of Commercial Credit against it are concerned. The 
Court found that at the time Commercial Credit paid $4,261 to Ermac 
it knew that the mechanical press did not belong to that company, and 
had not been delivered to Machine Works. As a conclusion of law, the 
court determined that Commercial Credit is not a holder in due course 
of the note. 

As grounds for a reversal of the judgment in favor of Machine Works, 
the finance company insists that the note, in form, is negotiable, and 
its status, as such, was not changed because of original physical attach- 
ment to, nor later detachment from, the sales contract. A note, other- 
wise negotiable, does not lose that status, says the appellant because it 
was given in connection with a conditional sales contract. Another point 
urged is that the character of an otherwise negotiable note is not de- 
stroyed by reason of the simultaneous assignment of a conditional sales 
contract, for security, to the endorsee of the note. Finally, the appellant 
argues, the note here sued upon is a separate and distinct instrument, 
negotiable in form; Machine Works knew its purpose and legal effect 
and is estopped to assert failure of consideration as a defense to an 
action upon it. 

Machine Works directly challenges these contentions and asserts that 
Commercial Credit did not acquire the instrument in good faith and for 
value, and had notice of infirmities in the instrument and of the defect 
in the title of Ermac. As to the form of the instrument, the respondent 
takes the position that the conditional sales contract and the attached 
note must be construed as constituting a single document. As so con- 
strued it is a sales contract, assignable but not negotiable, and subject 
to all equities and defenses which the original parties to the contract 
may have had. Moreover, Machine Works asserts that the finance com- 
pany was a party to the original transaction rather than a subsequent 
purchaser; it took title subject to all equities or defenses existing in its 
favor against Ermac, and any negotiability of the note was destroyed 
when it and the conditional sales contract were transferred together as 
one instrument. 

Under section 3133 of the Civil Code, a holder in due course is one 
who has taken the instrument under the following conditions: 


“(1) That it is complete and regular upon its face; 


(2) That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was 
the fact; 


“(3) That he took it in good faith and for value; 
“(4) That at the time it was negotiated to him he had no notice of 
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any infirmity in the instrument or defect in the title of the person nego- 
tiating it.” 

In some states, it has been held that in a suit upon a note executed 
concurrently with a conditional sales contract, a personal defense to the 
contract may be interposed, Von Nordheim v. Cornelius, 129 Neb. 719, 
262 N. W. 832; Federal Credit Bureau, Inc., v. Dining Car Corporation, 
238 App. Div. 379, 264 N. Y. S. 723; Todd v. State Bank, 182 Iowa 276, 
165 N. W. 593, 3 A. L. R. 971; State National Bank of El Paso, Tex. v. 
Cantrell, 47 N. M. 389, 143 P. 2d 592, 152 A. L. R. 1216. Authorities in 
other jurisdictions are to the contrary, Thal v. Credit Alliance Corp., 
64 App. D. C. 328, 78 F. 2d 212, 100 A. L. R. 1354, containing a review 
of the cases; Commercial Credit Co. v. McDonough Co., 238 Mass. 73, 
130 N. E. 179; Northwestern Finance Co. v. Crouch, 258 Mich. 411, 
242 N. W. 771; B. A. C. Corporation v. Cirucci, 131 N. J. L. 93, 35 A. 2d 
36; Motor Finance Corporation v. Huntsberger, 116 Ohio St. 317, 156 
N. E. 111; Shawano Finance Corporation v. Julius, 214 Wis. 637, 254 
N. W. 355. The latter view is more in keeping with the necessities of 
business, and also better serves the underlying spirit of the Negotiable 
Instruments Act. There is no good reason why the concurrent execution 
of a note and a conditional sales contract should deprive an otherwise 
negotiable instrument of the characteristics which give it commercial 
value. That factor alone should not defeat negotiability. Nor, in the 
absence of fraudulent misrepresentation, not here present, is there reason 
to hold that the physical attachment of a note and a conditional sales 
contract at the time of execution renders the note non-negotiable where 
the contract clearly shows the facts in regard to it. 


In Commercial Credit Co. v. Childs, 1940, 199 Ark. 1073, 187 S. W. 
2d 260, 261, 128 A. L. R. 726, the court said: 


“. . . The note and contract are attached and constitute one instru- 
ment covering an agreement of the sale and purchase of the automo- 
bile in question. .. . The note, contract and assignment were all executed 
and signed the same day. The instrument was prepared and delivered 
to the Arkansas Motors, Inc., by appellant to be used by it in the sale 
and purchase of cars. Appellant financed the deal. 

“We think appellant was so closely connected with the entire transac- 
tion or with the deal that it cannot be heard to say that it, in good faith, 
was an innocent purchaser of the instrument for value before maturity. 
. .. Rather than being a purchaser of the instrument after its execution 
it was to all intents and purposes a party to the agreement and instru- 
ment from the beginning. . . .” 


The case is commented upon in 53 Harvard Law Review, page 1200, 
as follows: “By abandoning the test of the ‘white heart and the empty 
head’ in the case of a transferee who is more like a party to the original 
transaction than a subsequent purchaser, the decision increases the pro- 
tection afforded the consumer who has not received what he was 
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promised. . . . The holding is desirable in that it shifts the risk of the 
dealer’s insolvency to the party better able to bear it, and since holders 
in due course from the finance company will be protected, the decision 
does not clog negotiability.” 

In the present case, Commercial Credit supplied Ermac with forms 
and was twice consulted by telephone as to the impending deal. It knew 
all of the details of the transaction. Indeed, financing was applied for 
because Ermac did not have the money to buy the machinery which 
Machine Works desired to obtain. Throughout the entire transaction, 
Commercial Credit dealt chiefly with Ermac, the future payee, rather 
than with Machine Works, the future maker. Commercial Credit ad- 
vanced money to Ermac with the understanding that the agreement 
and note would be assigned or endorsed to it immediately. In a very 
real sense, the finance company was a moving force in the transaction 
from its very inception, and acted as a party to it. Moreover, Com- 
mercial Credit knew the financial status of Ermac. As stated in the 
appellant’s brief, Ermac was “. . . one of innumerable independent sellers 
of merchandise on conditional sales whose credit had been checked and 
financial integrity demonstrated.” 

When a finance company actively participates in a transaction of 
this type from its inception, counseling and aiding the future vendor- 
payee, it cannot be regarded as a holder in due course of the note given 
in the transaction and the defense of failure of consideration may prop- 
erly be maintained. Machine Works never obtained the press for which 
it bargained and, as against Commercial, there is no more obligation 
upon it to pay the note than there is to pay the installments specified 
in the contract. The judgment is affirmed. 


GIBSON, C. J., and SHENK, CARTER, TRAYNOR, SCHAUER, 
and SPENCE, JJ., concur. 





Presentment for Payment Not Necessary 





Dunning v. Dunning, Court of Appeals of New York, 90 N. E. Rep. (2d) 884 





_ Presentment for payment is not necessary to charge a person who 
is primarily liable on promissory note. 


DESMOND, J.—The suit is on twelve promissory notes, all payable 
on demand, given by defendant, to plaintiff, his wife, on various dates 
in 1929, 1931 and 1932, the complaint further alleging that payment of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1290 
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all the notes was demanded in June, 1947, but that no payment was ever 
made. It appears by a stipulation, hereafter referred to, that the parties 
separated in May, 1947. The answer admits the making and delivery of 
the instruments, and, besides that admission and an alleged defense later 
abandoned, contains only this: “III. That presentment for payment 
of each of said twelve promissory notes payable on demand was not 
made within a reasonable time after issue as the said notes were issued 
between November 18, 1929, and March 26, 1932, and demand for pay- 
ment of each of said twelve promissory notes was not made until 
June 3, 1947.” 


The record on appeal, presented to the Appellate Division and to 
this court, omits the testimony taken on the trial, but does contain an 
oral motion to dismiss made at the trial, some colloquy thereon, and a 
stipulation of facts, entered into after there had been a decision and 
judgment in favor of plaintiff, and after defendant had appealed there- 
from to the Appellate Division. Since the record thus certified to us 
contains neither a pleading of the Statute of Limitations nor a motion 
to dismiss on that ground, see Civil Practice Act, §§ 242, 261; Rules of 
Civil Practice, rule 107; and Nasaba Corp. v. Harfred Realty Corp., 287 
N. Y. 290, 295, 39 N. E. 2d 243, 245, nor a waiver by plaintiff of de- 
fendant’s failure to raise such a defense, we agree with the Appellate 
Division that, on this record, no such defense was available to defendant. 


Since the Statute of Limitations could thus play no part in the de- 
cision, it is unnecessary, strictly speaking, for us to comment on the 
statement in one of the opinions below (citing cases in other States) 
that the Statute of Limitations does not run in favor of one spouse as 
against the other while they are living together. However, we point out 
that no such exception is found in article 2 of the Civil Practice Act, or 
elsewhere in our statutes, and the creation thereof is beyond the power 
of any court. See Mack v. Mendels, 249 N. Y. 356, 359, 164 N. E. 248, 
249, 61 A. L. R. 386, citing Ruggles v. Keeler, 3 Johns. 263, 3 Am. Dec. 
482; Taylor v. New York Central R. R. Co., 294 N. Y. 397, 402, 62 N. E. 
2d 777, 778, certiorari denied 326 U. S. 786, 66 S. Ct. 470, 90 L. Ed. 477; 
Gregoire v. G. P. Putnam’s Sons, 298 N. Y. 119, 125, 81 N. E. 2d 45, 48; 
Arnold v. Mayal Realty Co., 299 N. Y. 57, 60, 85 N. E. 2d 616, 617; 
Chapin v. Posner, 299 N. Y. 31, 41, 85 N. E. 2d 172, 177. Quite obviously, 
too, a refusal to apply time limitation statutes between husband and 
wife would be inconsistent with the New York Married Women’s Prop- 
erty Act. See Civ. Prac. Act, § 200; Domestic Relations Law, Consol. 
Laws, c. 14, §§ 50, 51; Winter v. Winter, 191 N. Y. 462, 467, 84 N. E. 
382, 384, 16 L. R. A., N.S., 710. 

The answer, as quoted above, pleads as a defense, that presentment 
for payment of these notes was not made within a reasonable time, and 
there is some discussion in one of the opinions below as to whether or 
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not more than a reasonable time elapsed, in this situation, between is- 
sue and presentment. So that our affirmance here will not be misunder- 
stood, we point out that presentment for payment is not necessary to 
charge a person who, like defendant here, is primarily liable on the in- 
strument. Negotiable Instruments Law, Consol. Laws, c. 38, §§ 3, 110, 
130; Locklin v. Moore, 57 N. Y. 360, 362; Baldwin’s Bank of Penn Yan v. 
Smith, 215 N. Y. 76, 79, 109 N. E. 138, L. R. A. 1918F, 1089, Ann. Cas. 
1917A, 500. 


The judgment should be affirmed, with costs. 


LOUGHRAN, C. J., and LEWIS, CONWAY, DYE, FULD and 
FROESSEL, JJ., concur. 


Judgment affirmed. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





Indemnity Contract; Attorneys’ Fees 





Bacher Estate, Pennsylvania Orphans’ Court, Philadelphia County, 69 Dis- 
trict and County Reports 471 


Decedent executed an agreement with the surety on her bond as 
administratrix of her sister’s estate, indemnifying the surety company 
“against all claims, costs, charges and expenses of every kind and 
nature” and to reimburse the company on “every claim, cost, charge, 
expense, counsel and attorney fees.” Assets of the sister’s estate were 
embezzled by an attorney retained by decedent to represent her in the 
administration of the estate. Decedent then retained another attorney 
to recover the embezzled funds. It was orally agreed that the surety 
company would contribute to this attorney’s fee in connection with the 
recovery of the assets. After decedent died, the surety company engaged 
another attorney to represent its interests. This attorney filed suit 
against decedent’s estate in order to preserve the surety company’s 
rights, should decedent’s estate be surcharged with the amount of the 
embezzlement. A third attorney was retained by the surety to represent 
it at the audit of decedent’s account of her sister’s estate. Decedent’s 
estate was not surcharged and, therefore, the surety was not liable for 
any loss. A claim for attorneys fees was filed by the surety in decedent’s 
estate. All three attorneys were retained to assist in avoiding or reduc- 
ing the liability on the bond and their fees were, therefore, proper and 
allowable claims. 


Investment Powers of Trustees; Standard for Investments 





New York Surrogate’s Court, 123 N. Y. L. J. 982 


Testator died in 1948. His will was dated 1947. The investment 
provisions of his will authorized the investment “up to thirty-five per 
cent in common stocks of companies with a financial rating by Moody’s 
and Poor’s Financial Service of ‘A’ or better; up to one hundred per cent 
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in bonds of corporations with a financial rating of the above Services 
of ‘A’ or better, and up to seventy-five per cent in preferred stock of 
such corporations.” Moody’s and Poor’s discontinued rating common 
and preferred stocks in 1985 and 1945 respectively but continued to rate 
bonds. The testator’s own text limits the powers of the fiduciaries in 
respect to the purchase of preferred stocks to such stocks as have the 
required rating at the time of purchase. When and if preferred stocks 
are again rated by Moody’s they will be available to the fiduciaries for 
consideration; otherwise not. 


ra 


Unconstitutionality of Common Trust Fund Notice Requirement 





Mullane v. Central Hanover Bank and Trust Company, United States 
Supreme Court, No. 378 


The New York statutory requirement for notice to beneficiaries by 
publication in a local newspaper of the judicial settlement of accounting 
of a trustee of a common trust fund is unconstitutional under the Four- 
teenth Amendment to the Federal Constitution in that it deprives the 
beneficiaries of property without due process of law. Personal notice, 
through the mails, to beneficiaries whose names and addresses are known 
to the trustee, and to whom such personal notice was sent of the estab- 
lishment of the common trust fund, should be resorted to by the trustee. 
That is the only way the beneficiaries could be afforded an opportunity 
to be heard at the accounting of the trustee with respect to any objections 
they may have to the method of administration or legality of the invest- 
ments made by the trustee. However, insofar as any beneficiaries whose 
interests or addresses are unknown to the trustee are concerned, notice 
by publication is sufficient. Consequently, the notice of judicial settle- 
ment of accounts as required by the New York Banking Law Section 
100-c (12) is inadequate. 


Fees; Trust Over $100,000 





Estate of Armstrong, N. Y. Surrogate’s Court, 123 N. Y. L. J. 1164 


At the beginning of the accounting period, 1935, a trust was valued 
at over $97,000. At that time only one of the trustees was in office. The 
second one qualified in 1936, at which time the trust was valued at over 
$99,000. As the result of actually realized increases on sales or exchanges 
and the receipt of additional assets, the fund increased during one course 
of the accounting period to a total of over $106,000. Multiple com- 





such amin eae elcas aha aa OSCARS PN ance 






a Satna assee 


j 
i 
3 
| 
{ 
: 
: 
J 
| 








| 


THE BANKING LAW JOURNAL 407 


missions under subdiv. 6(a) of Sec. 285a, of the Surrogate’s Court Act, 
are justified by reason of the fact that the fund as augmented by the 
realized increases is in excess of $100,000. Payment of receiving com- 
missions to a trustee who has previously accounted is limited to the 
amount computed solely upon the basis of gains made and additional 
assets received since the commencement of the accounting period. 


Power to Sell 





Estate of Bishop, N. Y. Surrogate’s Court, 123 N. Y. L. J. 893 


Testator’s will gave to the trustee “full power at any time to sell and 
convey at public sale for cash or on credit and on such terms 
and conditions as to it shall seem best, any and all real or personal prop- 
erty in which at any time any part of said trust estate shall be invested.” 
The court will not interfere with the exercise of the authority which 
the testator has expressly conferred on the trustee, where it is clear from 
a petition filed to restrain the trustee that the petitioner wishes to substi- 
tute his judgment for that of the trustee. 


Joint Bank Account 





Davenport v. Davenport Foundation, California District Court of Appeal, 
Civ. No. 17082, 96 Advance California Appellate Reports 370 


Testator transferred money in a personal bank account to a joint 
account naming one of the trustees of a Foundation which he had 
created as the joint owner and at the same time signed a document 
entitled a “directive” to the Foundation to set apart specified sums for 
the use of named relatives from funds derived from testator’s personal 
bank account. This created a valid trust for the benefit of the persons 
named in the directive (relatives of the testator) with the remainder 
interest vested in the heirs at law of the testator. 


Commencement of Trust; Determination of Date 





Estate of Rosenblatt, N. Y. Surrogate’s Court, 123 N. Y. L. J. 1128 


A provision was made for the partial payment out of the principal 
of a trust “during the first year in which said trust shall be administered 
for the benefit of my said daughter.” The date of commencement of 
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the first year of trust administration began on the date of the testator’s 
death. The date of physical segregation of assets by the fiduciary is 
not significant. The trust itself, in legal contemplation, comes into 
existance at the time when the cestui becomes entitled to its benefits 
and the interest of the beneficiary in the trust stems from the will which 
speaks from the moment of death. 


Attorney’s Fees 





In re Burnett, N. Y. Surrogate’s Court, 123 N. Y. L. J. 1218 


Objections to a $6,000 attorney’s fee paid to the attorney for the 
executor were overruled where it was shown that distribution was made 
partly in cash and partly in kind; that one of the parties was an incom- 
petent for whom no committee had been appointed; that the persons 
who urged a distribution partly in kind disputed the need for a con- 
struction of the will; that an agreement for suggested distribution partly 
in kind had not been submitted or filed. The time actually expended 
is a factor of lesser importance in evaluating legal services and adequate 
consideration must be given to the ability of the attorney, his capacity 
and success in handling large and important matters and in commanding 
large fees therefore, the amount involved and the result obtained. These 
latter items are of prime importance in determining what constitutes 
a just and reasonable charge. 


Sale of Trust Property; Interest of Co-trustee 





Robertson v. Hert’s Administrators, Kentucky Court of Appeals, March 3, 1950 


Settlor executed an amendment to a trust instrument giving a co- 
trustee an option to purchase certain stock contained in the trust corpus. 
After the death of the settlor, the trustees entered into a contract for 
the sale of the stock contained in the trust to a corporation controlled 
by the co-trustee. The sale, which met the terms of the option, was 
approved in a later suit brought by the administrators of the settlor’s 
estate to settle the estate since the facts of the case presented an excep- 
tion to the general rule that a trustee cannot deal for himself in respect 
to the trust property. In this case there was no statute prohibiting 
such action on the part of the trustee, the creator of the trust had 
expressly conferred upon the trustee the right to deal for himself with 
respect to trust property, the price paid was fair, and the trustee was 
not guilty of bad faith. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 





Taxability of Grantor-Trustee 





B. H. Klein v. Commissioner, U. 8S. Tax Court, 14 T. C. No. 87 


Petitioner purchased realty with his own funds and had the sellers 
convey it to him as trustee for his two minor daughters. He did not 
sign the deed. It provided, in substance, that as trustee for the two 
children named as beneficiaries, and for their use and benefit, he control 
the property — including leasing, improving, selling or exchanging, in 
his direction; that the trust terminate when the younger child (then 
aged seven) reaches the age of twenty-one, and all trust corpus vest in 
the two children. Later the petitioner, with his own funds, paid off the 
mortgage. He then as trustee mortgaged the property for funds to build 
a building which as trustee he leased. He paid additional sums expended 
on the property from his own funds. Some moneys were loaned by him, 
and repaid. The lessee paid all rents directly to the mortgagee. No income 
has ever been used for maintenance, support or upkeep of the children, 
or used for petitioner’s own personal use or benefit. It was held that the 
income from the property is not taxable to the petitioner. 


Power to Change Trustee—Power of Trustee to Accelerate 
Remainders 





Estate of Loughridge v. Commissioner, U. S. Court of Appeals, Tenth 
Circuit, Nos. 3993-3994 


Property transferred in trust by decedent, who réserved a power to 
remove the trustee and appoint himself as successor trustee, was tax- 
able, where the trustee could accelerate remainder interests. Through 
the exercise of a power of termination, the trustee could change future 
beneficial interests of his children to present interests of ownership and 
enjoyment, and also cut off contingent interest of others. Although a 
30-day notice had to be given to the existing trustee in order to obtain 
the trustee’s resignation, the right to require the resignation was held not 
to have been subject to substantial conditions. 
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Payment of Federal Estate Taxes 





Pfaltz v. Somerby; Estate of Perrine, New Jersey Superior Court, Docket 
No. C-1042-49 


Prior to her death, decedent transferred certain stock to her daughter. 
For purposes of taxation, this transfer was declared by the Commissioner 
of Internal Revenue to have been made in contemplation of death, 
hence subject to federal estate taxes. The administrator of decedent’s 
estate paid the tax out of the general funds of the estate and later sought 
reimbursement from the daughter. Since there was no provision in the 
decedent’s will for the payment of federal estate taxes, the court denied 
reimbursement to the administrator, federal estate taxes being payable 
out of the residuary estate. The court in this case based its decision on 
the opinion in Brauberger v. Sheridan, where the question involved was 
identical with the issue herein. This case dealt with an outright gift 
inter vivos; the Brauberger case dealt with a trust inter vivos. 


Estate Tax: Transferee Libility 





Natalie D. Matthews v. Commissioner, U. S. Tax Court, 9 T. C. Memo. Docket 
Nos. 16989, 16994 


Petitioners were beneficiaries of certain life insurance policies upon 
the life of their father and upon his death they received the net proceeds 
thereof. The estate tax return of the taxpayer, decedent’s estate, in- 
cluded the insurance proceeds in the gross estate and reported an estate 
tax liability of $4,573.32. Upon investigation respondent accepted the 
return and approved the tax liability. The taxpayer has been insolvent 
at all times. Respondent determined that petitioners were transferees 
of decedent’s estate and liable for the unpaid estate tax. It was held 
that the petitioners are transferees within the meaning of section 900 
(e), Internal Revenue Code. 


Insurance Indirectly Paid by Insured 





Estate of A. D. Saunders v. Commissioner, U. S. Tax Court, 14 T. C. No. 65 


In 1932 and 1938 decedent’s wife applied for and was issued five 
policies of insurance on her husband’s life and met all premiums on these 
policies until her husband’s death on September 18, 1945. Respondent 
determined that decedent indirectly paid all the premiums falling due 
after January 10, 1941, totaling $8,757.85, and therefore included a 
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portion of the proceeds of these policies in decedent’s gross estate. On 
the facts, it was held that decedent indirectly paid for the premiums 
falling due after January 10, 1941, to the extent of $8,195.85, and there- 
fore that portion of the proceeds of the policies which $8,195.85 bears 
to the total premiums paid since the commencement dates of the five 
policies is includible in decedent’s gross estate under section 811 (g) (2) 
of the Internal Revenue Code, as amended. 


Contemplation of Death 





Estate of Reeves v. Commissioner, U. S. Court of Appeals, Second Circuit, 
No. 129, Docket No. 21403 


Decedent created trusts for the benefit of near relatives, consisting 
of shares of close corporation stock. Where no dividends were declared 
on the stock prior to decedent’s death, although the company’s earnings 
statement and balance sheets indicated an ability to pay dividends, and 
decedent retained a powerful, if not mathematically controlling interest 
in the corporation, the transfers were taxable as made in contemplation 
of death. The tax payers are held to have failed to meet the burden 
of proving that the transfers were not made in contemplation of death. 
The Commissioner inferred an intent to pay dividends so long as decedent 
managed the affairs of the corporation. In the light of this intent, the 
Commissioner argued, decedent’s transfer of his stock to the trusts can 
only be construed as a substitute for testamentary disposition. 


Estate Tax: Commuted Value of Wife’s Pension 





Estate of W. S. Miller v. Commissioner, U. S. Tax Court, 14 T. C. No. 84 


Decedent was paid an annual pension of $15,000 upon his retirement 
pursuant to the terms of a compulsory pension plan established by his 
employer to which he and his employer had regularly contributed. Under 
the plan an annual pension in the amount of $3,000 was payable to 
decedent’s wife upon his death. Decedent possessed no election under 
the plan in respect to the naming of his wife as surviving pensioner or 
the amount of the pension she might receive upon his death. The rules 
and regulations of the plan provided that the pensions payable to dece- 
dent and his wife, as pensioners, were subject to reduction in amount 
at any time and to elimination in the event of various contingencies 
such as his unauthorized acceptance of a position with another -like 
emplover. bankruptcy, voluntary assignment, conviction for a felony, 
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or liability for a judgment or decree for the payment of money. It was 
held that the pension which was payable to the decedent’s wife upon his 
death did not represent an interest in property of which the decedent 
had made a transfer intended to take effect in possession or enjoyment 
at or after his death within the meaning of section 811 (c) of the Internal 
Revenue Code, and therefore the commuted value of the wife’s pension 
is not properly includible in the decedent’s gross estate. 


Charitable Transfers—Conditional Bequests 





Estate of Grace M. Roehm v. United States of America, U. S. District Court, 
Michigan, Civil Action No. 7080 


Decedent created a trust, directing the trustee to make annual pay- 
ments to such charities as the trustee should approve, in an aggregate 
amount not to exceed $1,000 annually. He also provided that the trustee 
might make payments out of the first $1,000 to such personal employees 
of decedent as the trustee believed decedent would be interested in 
remembering. The trust was to terminate upon the trustee’s death, with 
any undistributed funds to be paid out as a final payment in the same 
proportion and to the same persons as received the last preceding pay- 
ment. Where the amount of the charitable bequest is uncertain or 
conjectural, and where discretion granted to the trustee is not limited 
by a fixed standard, but is so uncertain that it cannot be stated in 
definite terms of money, no deduction is allowed for charitable purposes. 











Tax Reform 


“Taxes and Economic Incen- 
tive,” a study of the Brookings 
Institution, declares that high in- 
come taxes on businesses and indi- 
viduals are an obstacle to indus- 
trial growth, as well as a breeder 
of price increases. Economist Lewis 
H. Kimmel is the author of this 
study, which is based on an inten- 
sive field investigation with busi- 
ness firms. 

What this country needs, main- 
tains Dr. Kimmel, is a tax policy 
that will promote economic expan- 
sion and high-level income. Under 
the present system of taxation, he 
estimates, even a modest 10 per 
cent decline in national income 
would cost the Government $10 


billion in revenue — about one- 
fourth of the already debt-ridden 
budget. 


To provide greater incentives to 
business and industrial investment, 
the Brookings report recommends 
the following as essential elements 
of a tax policy: 


1. Amelioration of double taxa- 
tion on dividends. Of the current 
corporation tax rate of 38 per cent, 
a part — 17 per cent for example 
— would be earmarked as a tax 
on dividends. This amount would 
be withheld from the distributions 
made to shareholders, who would 
not pay personal income taxes on 
their dividend income. 


2. The remaining 21 per cent 


INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


corporation tax rate would be cut 
gradually, as Government finances 
permitted. Suggested as an ulti- 
mate goal, when feasible, is 10 per 
cent. 

3. Top-bracket income tax rates 
should be immediately reduced. 
The top current rate is 82 per cent. 
Other rates should also be reduced, 
so that no taxpayer would give the 
government more than 60 per cent 
of his income. In this connection, 
the final goal is 50 per cent be- 
cause, as Dr. Kimmel puts it, when 
taxes “take more than one-half of 
income, there is often a strong 
psychological reaction.” 

While alleviation of double tax- 
ation of dividends (which would 
cost the Government about $1 bil- 
lion) is recommended for immedi- 
ate consideration, it is observed 
that substantial cuts in corpora- 
tion rates can not be effected un- 
less compensating revenues are ob- 
tained from other sources. 

In excess of 55 per cent of the 
business firms canvassed stated 
that plans for capital expansion 
had been restrained by taxes. How- 
ever, Dr. Kimmel feels this may be 
an understatement of the effect of 
taxes on business growth. Some 
of the replies, he notes, came from 
firms which would not have ex- 
panded regardless of the tax pic- 


ture, because of excess capacity or 


for other reasons. 
Results of the survey indicated 
that the creation of new businesses 
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Long-Term Comparisons Betwe<n 


INCOME TAXES VS. PERSONAL SAVINGS 


LAW JOURNAL 


Federal Taxes on Individual Incomes 


end the People’s Annual Savings, 
for Five-Year Periods, 
in Billions of Dollars. 


TAXES PERSONAL PERSONAL TAXES PERSONAL TAXES PERSONAL TAXES PERSONAL 
SAVINGS SAVINGS SAVINGS 


SAVINGS SAVINGS 
1925-1929 1930-1934 1935-1939 1940-1944 1945-1949 


SOURCES: U.S. Treasury; Dept. of Commerce 


is not seriously retarded by taxes, 
because the desire to be one’s own 
boss is an important element in 
such decisions; that small and 
medium-sized business are seri- 
ously retarded from expansion by 
high taxes, since their earnings are 
virtually the only source of needed 
capital for expansion; that the 
volume of money savings avail- 
able for investment is “pro- 
foundly” reduced by personal in- 
come taxes, because those indi- 
viduals most able to assume the 
risks of venturesome undertakings 
are most likely to be deterred by 
prevailing tax rates. 


Other findings and conclusions 
are: 


Even though the over-all supply 
of investment money is relatively 
abundant, high income taxes may 
cause a dearth of equity funds. 

The incentive of wage-earners to 
work is not materially reduced by 
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taxes. Taxes, however, frequently 
influence executives in their deci- 
sions to retire or avoid promotions 
carrying more responsibility. 

Because sales and excise taxes 
appear to have less effect on work 
incentives than income taxes, the 
former group should continue to 
provide a substantial part of Gov- 
ernment revenue. 


Major deterrents to expansion 
are not to be found in property 
taxes or payroll taxes such as So- 
cial Security levies; most compa- 
nies are believed to have fully 
shifted the payroll tax to con- 
sumers in the form of increased 
prices. 


Expansion of social security and 
other claims on general revenues, 
if sharp and persistent, may vir- 
tually eliminate effective reform of 
the tax structure. 

The study emphasizes the im- 
portant thesis that a tax system 

















should be “designed to facilitate 
the reasonably free operation of 
economic incentive. . ” With re- 
gard to tax burdens, it is pointed 
out that these can be held within 
bounds only through the control 
of public expenditures and that “A 
balanced program of public expen- 
ditures is needed, as well as a tax 
system that is not unduly restric- 
tive.” 


Taxes and Savings 

Since the end of the war, from 
1946 to date, people have been 
paying more in personal income 
taxes than they have been saving. 
This is a reversal of the prewar 
pattern. 

Treasury Department statistics 
show that people paid $18.1 billion 
in income taxes during 1949, while 
Department of Commerce data in- 
dicates aggregate personal savings 
of only $11.8 for last year. In other 
words, for every dollar of Federal 
income taxes paid, there were only 
65 cents saved. 

For purposes of comparison, it 
may be observed that the ratio of 
personal savings to Federal income 
taxes paid was 57 per cent in 1948, 
26 per cent in 1947 and 55 per cent 
in 1946. Over $77 billion of Fed- 
eral income taxes were paid during 
the four postwar years, while the 
amount of personal savings slightly 
exceeded $39 billion. Thus, the 
people’s combined savings since 
1946 have come to little more than 
half the aggregate Federal income 
taxes paid during this period. 

It should be noted, however, 
that Federal income taxes are only 
part of the whole tax bill; more 
than half the states also impose 
income taxes and, in the last de- 
eade, many cities and other local 
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government bodies have adopted 
income taxes in their search for 
new sources of revenues. In addi- 
tion, some billions of dollars are 
paid each year in sales and other 
excise taxes — State and local as 
well as Federal. Obviously, this 
also affects the ability to save. 


A sharp contrast is found in the 
tax-savings experience prior to 
World War II. In most years, ex- 
cept for a few in the ’30s, people as 
a whole usually saved two to three 
times as much annually as they 
paid in Federal income taxes each 
year. And although the savings 
ratio was very much higher in 
some of the recent war years, this 
was just as abnormal as the wide- 
spread dissaving of the depression 
years. 

Reversal in the customary sav- 
ings-income tax relationship may 
be ascribed to the rising cost of 
government and the increase in the 
tax burden necessary to support it. 
Aggregate personal spending has 
had little to do with the altered 
relationship. Government statis- 
tics show that such spending has 
been playing a relatively smaller 
role in the postwar business boom 
than in prior periods of peacetime 
prosperity. This is borne out by 
a comparison of aggregate personal 
consumption expenditures and 
gross national product from the 
’20s to date. 

Federal personal income taxes 
last year were 18 times the total 
of 1939 or 1940, when they added 
up to a billion dollars a year. This 
rise dwarfed the increase in the 
aggregate dollar amount of per- 


‘sonal savings, which were only 


four times higher in 1949 than in 
1939. A bird’s-eye view of chang- 
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ing relationships is found in the 
chart on page 414. 

It might be contended that the 
current rate of individual savings 
is satisfactory, since the relation- 
ship to personal income compares 
favorably with prewar standards. 
But this conception neglects the 
fact that the dollar has lost so 
much of its buying power in the 
last decade. With the dollar only 
worth 60 cents compared with 
1939, a person has to save more if 
his security hopes are to be 
realized. 


Interest Rates and 
Bank Investments 


Addressing the Tennessee Bank- 
ers Association, Roy L. Reierson, 
Vice-President of the Bankers 
Trust Company of New York, ex- 
pressed the belief that interest 
rates are likely to continue at rela- 
tively low levels as far ahead as 
can be seen at this time. The sup- 
ply of investment funds over the 
next year or two, he ventured, is 
not likely to decline relative to the 
available outlet for savings. Gov- 
ernment policy, he observed, also 
is virtually certain to favor a con- 
tinuation of relatively low interest 
rates. 


Monetary authorities have no 
desire to embark on a really high 
interest rate policy or to allow the 
bond market to get out of hand. 
The general pattern of policy, 
states Mr. Reierson, is likely to 
remain fairly constant; interest 
rates may be allowed to fluctuate 
mildly with changes in the busi- 
ness picture — rising somewhat in 
periods of increasing business ac- 
tivity and declining in periods of 
contracting activity. All in all, 


changes in interest rates, at least 
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on the upside, appear likely to be 
of modest proportions, and the 
general level of interest rates is not 
expected to rise significantly. On 
the other hand, with deterioration 
in the business situation, little 
doubt exists that monetary au- 
thorities would strive for lower in- 
terest rates, for whatever contribu- 
tion the latter might make to busi- 
ness recovery. 


With regard to bank invest- 
ments, Mr. Reierson anticipated 
that volume will continue to rise 
for the predictable future. Con- 
siderable amounts of funds will be 
required by State and local govern- 
ments for several years, in order to 
finance projected programs of pub- 
lic improvements. In this connec- 
tion, the commercial banking sys- 
tem may be expected to continue 
adding such obligations to its port- 
folios at a substantial rate. Also 
to be considered is the fact that 
Federal Government debt passed 
its postwar low in April, 1949, and 
that it is likely to rise for some 
years to come. A good deal of the 
Treasury’s cash requirements will 
undoubtedly be met out of sales 
of special issues to Government 
trust funds and through the offer- 
ing of issues not eligible for com- 
mercial bank purchase. Neverthe- 
less, the Treasury must also rely 
on the commercial banks to fur- 
nish part of the funds, whether 
directly or indirectly. Obviously, 
the monetary authorities will make 
the necessary reserves available to 
the banking system: A significant 
increase in the Federal debt at a 
time when business activity and, 
hence, bank loans, are declining, 
states the bank executive, will tend 
to stabilize bank earning assets, 
bank deposits and bank earnings. 
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Business Cycles 

Although business conditions 
have been relatively good in recent 
years, the business cycle still con- 
tinues to haunt the American peo- 
ple, states the thirtieth annual re- 
port of the National Bureau of 
Economic Research. 

According to Dr. Arthur F. 
Burns, the Bureau’s research direc- 
tor, a variety of defenses against 
depressions have been built, but 
no one as yet knows how effective 
they will be. While some credit 
for the checking of the fall, 1948 
business decline can be ascribed 
to Government policy, he adds 
that it is too easy to exaggerate 
the influence of man’s design on 
the course of events. 

Dr. Burns summarizes some of 
the recent results of the Bureau’s 
investigation of the business cycle 
and observes that business reces- 
sion starts while aggregate eco- 
nomic activity is still expanding; 
that a recovery starts while aggre- 
gate activity is still contracting. 
And although nearly all statistical 
series on various types of economic 
activity show continuous cyclical 
fluctuation, their movements have 
not had the same timing. “Prac- 
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tically every month,” he remarks, 
“some series attain peaks while 
others reach troughs. Expansions 
have run side by side with contrac- 
tions all the time.” Yet the turning 
point of the specific series tends to 
be bunched. 

A downturn in general business 
is first reflected in investment 
orders, later in production, and a 
little later still in income pay- 
ments. Among the specific series 
that tend to lead the general tides 
of economic activity are construc- 
tion contracts or permits, stock 
prices and stock transactions, se- 
curity issues, business incorpora- 
tions, hours worked per week, and 
liabilities of business failures — 
the latter on an inverted basis. 

Series that tend to move simul- 
taneously with the tides, states the 
Bureau report, are production, 
employment, commodity prices, 
imports and _ business profits. 
Among the laggards are income 
payments, wages, interest rates, re- 
tail sales and business inventories. 
No single series can be counted on 
to act in the same way in every 
cycle, it is pointed out, but when 
groups of them are observed, some 
regularity may be noticed. 
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ADVERTISING 
Article 
Result-producing country bank adver- 
tising. J. A. Ansley. Burroughs Clearing 
House. April, 1950. P. 32. How unfavor- 
able trends have been reversed by well- 
planned promotion. 
Booklet 
Trends in commercial bank advertising 
expenditures. Gene Bridges. Chicago, Ill. 
Financial Public Relations Association, 281 
South La Salle Street. 1950. $1.00. A 
study of bank advertising expenditures for 
1949 and projected figures for 1950. 


AGRICULTURAL CREDIT 
Article 
Agricultural credit outlook. Norman J. 
Wall. Banking. May, 1950. P. 65. 


AUDITING 
Articles 

A word to the auditor. E. H. LeMasters. 
Auditgram, April, 1950. P. 12. Some sug- 
gestions for better and more helpful auditor’s 
reports. 

Direct verification-an aid to bank man- 
agement. Robert F. McCammon. Audit- 
gram. April, 1950. P. 6. The independent 
verification of accounts by correspondence. 


BANK BOOKKEEPING 
Articles 
Deferred posting. Stanley 

Auditgram. May, 1950. P. 6. 


BANK COSTS 
Article 
The C. P. A. looks at bank costs. Herbert 
E. Kirmmse. Banking. April, 1950. P. 60. 
Banks are not using scientific pricing 
methods because they are not sufficiently 
informed about costs. 
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INFORMATION 


In this department each month are listed references to 
books, pamphlets, booklets and articles currently available 
on subjects of interest to readers of THE BANKING LAW 


Arrangement is by topics. A list of the journals from which 
articles are listed appears elsewhere in this department with 












BANK LETTERS 
Articles 
Accentuate the positive. Louis Baldwin. 


Bankers Monthly. April, 1950. P. 68. 
Always say it as pleasantly as possible. 

How to write effective letters. W. P. 
de Mille. Banking. April, 1950. P. 40. 
Suggestions for good beginnings and end- 
ings. 

How to write effective letters. W. P. 
de Mille. Banking. May, 1950. P. 43. 
Some suggestions in style. 


BANK LOANS 
Article 

We never say “no” to a borrower. Elvin 
M. Foehner. Bankers Monthly. April, 
1950. P. 24. One bank always makes an 
effort to help the customer find a way to 
finance his business even if he cannot 
qualify as a borrower. 


BANK OPERATIONS 
Article 

Imprinted checks. R. V. Colby. Audit- 
gram. April, 1950. P. 27. Imprinted checks 
prevent missorts. 

Improving bank operations. Edward F. 
Lyle. Burroughs Clearing House. May, 
1950. P. 28. Time saving ideas for city and 
country banks. 


BUSINESS CYCLES 
Booklets 
New facts on business cycles. Arthur 
F. Burns. New York: National Bureau of 
Economic Research, 1819 Broadway. 1950. 
“A business recession starts while aggre- 
gate economic activity is still expanding, 
and recovery starts while aggregate activity 
is still contracting.” 
Statistical indicators of cyclical revivals 
and recessions. Geoffrey H. Moore. 19650. 
New York: National Bureau of Economic 








Research, 1819 Broadway. A study of 801 
statistical series measuring many different 
kinds of business activity during various 
periods since 1854 has yielded improved 
methods of identifying a recession or re- 
vival, 


CENSUS DATA 
Articles 
How banks can use census data. John O. 
Chappell, Jr. Burroughs Clearing House. 
May, 1950. P. 30. 1950 census will make 
available to banks a wealth of information. 


COMPTROLLER’S CALL 
Article 


Preparing the call report. P. W. Schmidt. 
Auditgram. May, 1950. P. 82. 


CONSUMER CREDIT 
Articles 
Consumer credit financing and controls. 
Rowland A. Radford. Auditgram. May, 
1950. P. 12. 
Need seen for bankers to watch credit 
“danger signs”. Theodore Fischer. Bank- 
ing. April, 1950. P. 56. 


CORPORATION PROFITS 
Booklet 
Cyclical diversities in the fortunes of 
industrial corporations. Thor Hultgren. 
New York: National Bureau of Economic 
Research, 1819 Broadway. 1950. 50c. 


CREDIT 
Article 
Beware the balance sheet. L. W. Scott 
Alter. Bulletin Robert Morris Associates. 
May, 1950. P. 477. “Net Worth as shown 
on the balance sheet is often an illusion, 
and indicated earnings impossible of attain- 
ment, all because of an item which the 
financial analyst usually fails to analyze — 
namely, Equipment.” 


FEDERAL RESERVE 
Booklet 

Free competitive enterprise at stake. 
New York: Aubrey G. Lanston & Com- 
pany, 15 Broad Street. 1950. This book- 
let discusses Treasury debt managemeut 
and Federal Reserve credit policy. It 
concludes that the maintenance of a fixed 
pattern of Treasury financing costs, pre- 
determined by the Secretary of the Treas- 
ury, makes it impossible for money and 
debt management to function in a manner 
that will contribute to a prosperous stable 
economy. 
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GOVERNMENT CONTROLS 
Book ; 

Government and business Vernon A. 
Mund. New York: Harper & Brothers. 
49 East 33rd Street. 1950. A timely and 
unusually well-written consideration of the 
many ways in which business and eco- 
nomic life are shaped and directed by the 
government. 


INTERNATIONAL AFFAIRS 
Book 

War or peace. John Foster Dulles. 
New York: The Macmillan Company, 
60 Fifth Avenue. 1950. $1.00. (Paper). 
An important analysis of the situation in 
the world today, emphasizing the impor- 
tance of resolution, strength and cool 
judgment. 


INVESTMENTS 
Booklet 

Securities of the United States Govern- 
ment. New York: First Boston Corpora- 
tion, 100 Broadway. A comprehensive 
analysis of the United States Government 
public debt including its agencies and the 
International Bank for Reconstruction and 
Development. Current study has been 
completely revised with all data where 
available brought up to the end of March, 
1950. 


MORTGAGES 
Articles 

How bank mortgages aid housing. Miles 
L. Colean. BANKING. April, 1950. 
P. 44. 

Small down payments may come high. 
Miles L. Colean. BANKING. May, 1950. 
P. 87. 


PERSONNEL 
Articles 

Filming a bank’s training program. P. 
Russell Olin. BURROUGHS CLEARING 
HOUSE. April, 1950. P. 30. Tells how 
National Bank of Detroit uses a $800 
film in full color with sound to be shown 
to all new employees. 

Legal aspects of the director, officer and 
employee relationship. AUDITGRAM. 
May, 1950. P. 17. “From the time we 
come into the bank in the morning until 
we leave for the day, we carry out our 
duties under a particular class of laws 
that apply to us by reason of our being 
connected with the bank. 

Matching jobs to people. William 
Powers. BANKING. May, 1950. P. 50. 

Testing the tests for bank personnel. 
William Powers. BANKING. April, 1950. 
P. 4%. 
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PUBLIC RELATIONS 
Article 
Banking on the golden rule. Ralph 
Wallace. BANKING. April, 1950. P. 45. 
High school classes best place for public 
relations. George H. Rast. BANKERS 
MONTHLY. April, 1950. P. 40. 


A recreation room for teen-agers. W. W. 
Rouse. BANKING. May, 1950. P. 20. 
How one bank shows its interest in the 
young folks of the community. 


PUBLIC UTILITY REGULATION 
Book 


Transforming public utility regulation. 
John Bauer. Harper & Bros., New York. 
$5.00 P. 865. The author, an outstand- 
ing expert on public utility regulation, 
herein presents the first comprehensive 
analysis of regulation published since the 
war. Also set forth are his views on the 
needed pattern of regulation and public 
utility organization, if the present system 
of private ownership is to be maintained. 
Mr. Bauer feels that existing private or- 
ganization and public regulation have 
failed badly that the correction lies either 
in outright public ownership and manage- 
ment, or in a transformation that will 
bring private forms of organization in har- 
mony with “underlying public goals.” 

Whether or not the reader agrees with 
many of the author’s views. the book is, 
nevertheless, of definite merit. Studenis of 
public utility affairs will find his comment 
on and interpretation of judicial decisions 
and administrative regulatory matters of 
creat practical value. 


SAVINGS 
Article 

Analysis of activity and costs in one 
city’s savings banks. Thomas L. Nims. 
BANKING. May, 1950. P. 51. 

An assured plan for long-range savings. 
J. D. Barnette. BURROUGHS CLEAR- 
ING HOUSE. April, 1950. P. 28. In- 
surance protection combined with a speci- 
fic 10-year goal. 

SERVICE CHARGES 
Articles 
Bank earnings and_ service charges. 


Richard W. Trefz. BANKING. May, 
1950. P. 49. 


Survey of service charge trends. BANK- 
ING. April, 1950. P. $6. A study cover- 
ing 2,406 country banks. 


STATE DEBT 
Booklet 
Postwar trend in state debt. New York: 


Tax Foundation, 80 Rockefeller Plaza 
i950. The postwar period has been marked 
by a spectacular rise in the amount of 
state debt. From a low of 82.4 billion in 
1946, it increased 72 per cent to a record 
$4.1 billion in 1949, eclipsing the pre-war 
high of $3.6 billion. 


SMALL BUSINESS LOANS 
Articles 
Lvamples of small term loans. Earl 
Burke. BURROUGHS CLEARING 
HOUSE. April, 1950. P. 25. A timely 
sampling of various loan arrangements, 
and the credit experience with such financ- 
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How banks tend to business. Walter 
B. French. BANKING. May, 1950. P. 33. 
A report on bank participation with other 
banks in small business loans. 

Booklet 

Capital loans to small business. Edward 
Fk. Reiter. vice president, Commercial 
National Bank of Peoria, Ill. P. 70. This 
highly informative brochure analyzes the 
problems of small business enterprises in 
obtaining term financing, and notes the 
traditional reluctance of banks to extend 
credit for use as capital. Basic policies of 
a definite bank lending program are sug- 
gested and there is a discussion of adminis- 
trative techniques as well. 
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NEW - completely revised 1949 edition! 


ENCYCLOPEDIA OF 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
Ivsts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


ERE, in one compact volume, 

is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial executives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over 3,500 
subjects; resumes of banking laws; 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 
States abandoned the gold stand- 
ard? 

How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it take money to 





Completely Revised 

For years this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects, and elaborates or revises 
those which have already appeared. 

Convenient Arrangement 

The Encyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
minimum of time. 

Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. | 


Send me a copy of Encyclopedia of Banking 
and Finance. If it meets with my approval 
I will mail you $12.00 within five days. Other- | 
wise I may return it within five days and pay 


double itself at 6 per cent com- nothing. | 
pound interest? At 4 per cent? : 

What are the advantages of issuing MIN eockeses\ sssyiaiaccabaipdabtg id twcutesesnas iNest acti MNC IS 
serial bonds? | 

Are there any bonds totally exempt | [OE Sa et ere er een EPe men ee eames 
from both Federal and state taxes? 

Are any stocks on the New York | city PNPM URE Bea. goes ee eee Na te eas satin aneaeanteaese | 


Stock Exchange available in less 
than 100-share lots? ’ 

















ho hat, 


HERE'S NO REAL REASON for a girl 
to have the most beautiful dress 
in the world. Even my daughter Sally. 


But—I bought it. And when I paid 
the bill. I whistled! Partly with the 
well-known father’s bill-shock. Partly 
for happiness. Because, Sally was 
right—there never was a prettier 
dress to get married in. 

It’s times like that—when we can 
buy something really important even 
if itisa luxury—that I feel like such 
a lucky guy. 

I know the luckiest day of my life 
was when I signed up to save regu- 
larly through the Payroll Savings 
Plan at the office! 


Buying U. S. Savings Bonds 

. by the Payroll Savings Plan or 
the Bond. A-Month Plan . . . is the 
world’s “‘foolproofest’’ method of 
saving money. And every $3 you in- 
vest turns into $4, 


s Contributed by this magazine in co- 
§ operation with the Magazine Pub- 
lishers of America asa public service. 
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